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ABSTRACT 

Are sentences received for cannabis offences different than sentences given for other 

narcotics offences? Is cannabis responded to differently than for other drug crimes in 

Canada's courts? In the following research thesis, the researcher examines judicial 

sentencing responses, from variations in sentencing data to statements made in case-law, 

regarding cannabis offences, cannabis offenders, and the developed discourse regarding 

cannabis in Canada. The research finds that judicial sentencing practices with respect to 

cannabis and other narcotics are diverse, and that verbal responses to these cases from the 

bench are almost as varied as the positions taken in the cannabis debate. Ultimately, this 

thesis shows that judges do not respond uniformly nor routinely in the sentencing of 

cannabis offenders, regardless of the embedded law enforcement discourse or the 

sentencing maximums discussed in Parliament. 
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CHAPTER 1: INTRODUCTION 

"Law and morality represent the totality of bonds that bind us to one 
another and to society, which shape the mass of individuals into a 
cohesive aggregate. We may say that what is moral is everything that is a 
source of solidarity, everything that forces man to take account of other 
people, to regulate his actions by something other than the promptings of 
his own egoism, and the more numerous and strong these ties are, the 
more solid is the morality" (Durkheim 1984, p.331) 

There is a long tradition in the sociology of law that addresses the relationship 

that exists between moral values that are codified into laws and the consensus which 

exists in society over such laws. Tensions can arise when a law prohibits what many 

people consider moral and acceptable behaviour. Investigating these tensions provides 

insight into the dynamic processes involved in the creation and implementation of the law 

in society. Within this context, the way people and institutions respond to controversy or 

debate over a particular law provides a glimpse into the nature of the existing consensus 

over political and legal power. This thesis identifies cannabis and the laws pertaining to it 

as controversial and the debate over these laws provides such a glimpse into the 

consensus regarding legal power. 

Cannabis use in Canada is an act which has been the subject of moral, legal, and 

social debate for nearly a century (Erickson 1980, Giffen et al. 1991, CBC 2007). In other 

words, it is a long-contested topic in Canadian society. The debate surrounding cannabis 

inevitably reflects a broader discussion related to how some laws are perceived in 

Canada. While the law defines cannabis use as illegal, many generations of Canadians 

have disagreed with this law and many more continue to disagree (Erickson 1980, Giffen 

et al. 1991, Kenny and Nolin 2003, Gardner 2007). It appears Canadians have mixed 

views on the legitimacy, or illegitimacy, of Canada's cannabis laws. 



Recently, Canada's highly visible cannabis debate was discussed in the United 

Nations, where it was noted that Canada was among the top cannabis using nations in the 

world (O'Neill 2007). The ongoing controversy over cannabis legislation presents a 

challenge both to those actors charged with the responsibility of creating the law as well 

as those individuals responsible for finding guilt and punishing cannabis offenders. 

Indeed, the lack of consensus in the cannabis debate has important implications 

for Members of Parliament, the social groups either promoting or resisting change to 

cannabis laws, and representatives of the criminal justice system, most notably the 

judiciary. Each of these groups plays an important role in influencing laws pertaining to 

cannabis, though some groups have a more powerful influence than others. While 

politicians have the final say on what is and what is not law, other opinions and criticisms 

may emanate from Canada's legal institutions. For example, the response of the judiciary 

may be particularly important since judges, like the police, deal with those individuals 

who transgress cannabis laws. This thesis examines the sentencing practices pertaining 

to cannabis offences and cannabis offenders to see how judges have been responding to 

existing cannabis laws. 

Responses to cannabis from the judiciary are neither as public nor as visible as 

those of others institutions and social groups. Research and information in this area are 

important since the judiciary is a key element involved in regulating and perpetuating a 

democratic and just society. This is noted since judges mediate between the power of the 

state and the rights of Canadians. While there has been research on the responses of other 

members of the criminal justice system, such as law enforcement, there is little focused 

research on the responses of the judiciary to cannabis in Canada. However, the little 
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existing research indicates that differing judicial responses may exist and that examining 

sentencing is a suitable method to see if indeed they do (Macdonald et al. 1999, 

Macdonald and Erickson 1999). Hence, there is evidence to show that judicial responses 

differ on cannabis. This thesis contributes to this area of research by analysing sentencing 

trends and sentencing remarks made by Canadian judges to cannabis offenders. 

In this study, we examined how one component of the criminal justice system, the 

judiciary, is responding to cannabis by looking at the sentences awarded to cannabis 

offenders. An important aspect of this research is to compare the sentences given to 

those convicted of various cannabis offences in Canadian courts with the sentences given 

to those convicted of comparable narcotics offences. Other narcotics offence sentences, 

involving drugs such as cocaine, heroin and methamphetamines, will be compared to 

those sentences given for similar cannabis offences. An important hypothesis suggests 

that if the debate over cannabis influences other sectors in Canadian society, members of 

the judiciary may be similarly affected and this may be reflected in the sentences they 

give as well as the rationales they offer for their sentencing decisions. Judges, due to their 

vocational restraints, rarely question the legitimacy of laws drafted in Parliament. 

However, their opinions may be visible as they discharge their professional duties; the 

sentences they hand down and the rationales they provide for them may indicate whether 

judges perceive cannabis as a social problem or as a harmless social phenomenon. 

This thesis begins with an overview of the development of law as proposed by 

Emile Durkheim and modernized by contemporary social theorists. The theoretical 

approach adopted suggests that morality is a developed code of conduct designed to help 

societies regulate, perpetuate, and transform themselves. Morality is thus the impetus for 
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the construction of law. Drawing on the Durkheimian tradition, this thesis uses 

functionalism to understand and explain how social actors construct and transform 

society through the concept of morality and collective consciousness. Utilizing this 

understanding of morality and law allows us to interpret perceptions of cannabis and 

cannabis legislation as dynamic and helps to situate the practices of those who judge 

cannabis law as necessarily dynamic. Judges are themselves a part of the broader social 

discourse and are, due to their social and legal status, capable of influencing how criminal 

phenomena are perceived. 

Discussion regarding the implications of cannabis laws for actors in the criminal 

justice system follows the theory of the functional-moral development of law. First, the 

concept of discretion in law enforcement is examined with respect to cannabis, and this 

concept is linked to a similar practice in the judiciary. The concept of discretion is related 

to the judiciary to suggest that it might be possible forjudges to have varying responses 

to laws, offences, and offenders. There are limits to this discretion, however, and they are 

addressed with reference to how they are encoded in criminal law, as well in the 

vocational obligations of being a judge in Canada. Further, a detailed examination of 

Canada's cannabis law is presented. It is essential to understand the context of the law 

and the limitations to judicial practices, prior to examining possible responses emanating 

from the judiciary, since it is these very laws which may shape, amplify and alter these 

responses. 

The fourth chapter includes a discussion of the cannabis debate in Canada. It 

provides some social and political context to the debate, as well as discussing who 

contests the law and who wishes to see it reinforced. It is in this chapter that substantive 
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evidence of a lack of consensus in Canada regarding cannabis is presented. Discussion 

here focuses on government publications concerning cannabis, medicinal cannabis 

campaigns, and arguments for and against cannabis liberalization. Understanding the 

various components of the debate will help us to understand the possible social, legal, and 

political influences felt by the judiciary when sentencing cannabis offenders. 

Discussion of the research design and methodology used in this study follows the 

outline of the cannabis debate. The methodology consists of a mixed quantitative and 

qualitative approach including an analysis of aggregate statistics as well as case-based 

qualitative evidence. These are used to help understand the responses of the judiciary to 

cannabis violations, and to help understand what these responses might mean in the 

broader context of the cannabis debate. Limits and benefits of this approach are 

addressed, as well as comparisons to methods used in similar research. 

The final chapters contain findings, conclusions and recommendations based on 

the research described above. These chapters present a discussion of the implications the 

findings have for policy, the judiciary and the legal system in general. Some suggestions 

are also made regarding further research. 
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CHAPTER 2: THEORY 

The Functional Construction of Law Through Morality 

Mapping the development of law in society has long been the focus of 

sociological investigation. From Marxian analyses of how the law protects property and 

the means of production, to Emile Durkheim's structural-functional and organic theses, 

law has held a significant place in the study of society by classical theorists. Further, 

recent updating of classical theory provides insights into how social actors and 

institutions participate in the construction of society and law while still remaining critical 

of norms and socially regulative forms of conduct (Schmaus 2004, Ben-Yehuda 2006, 

Pridemore and Kim 2007). This challenges criticisms of classical theory which suggest 

that it is circuitous to examine and attempt an explanation of one's own social relations 

(Law 2004). 

Though Durkheim's pure functionalism is a historically dated theory, modern 

sociological theorists such as the Israeli scholar Nachman Ben-Yehuda and the American 

Warren Schmaus have made it relevant for contemporary analysis. The functional 

perspective suggests that the social rules by which we live are constructed, maintained, 

and replaced by broad agreement among citizens regarding what is moral, what is legal, 

and what is harmful behaviour (Durkheim 1984, Schmaus 2004, Ben-Yehuda 2006). 

Further, as society collectively defines good behaviour and bad behaviour, the possibility 

for reinforcing and limiting our perceptions of what is acceptable and what is illegal 

behaviour becomes available. Our discussion begins with a brief interpretation of 

functional theory and is followed by an explanation of why it is suitable for this specific 

project. 
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Functional theory, at its core, attempts a scientific explanation of society as 

though it were an organic entity. Durkheim's positivistic thesis suggested that human 

society, much like animals and plants in the 'natural world,' abides by socially produced 

forms of conduct which regulate human behaviour (Durkheim 1982). Humans, Durkheim 

suggested, develop a division of labour to sustain and proliferate the vastly complex 

civilizations of humanity: 

Indeed, as the environment in which societies live becomes increasingly 
complex, and consequently more fluctuating, they must change frequently 
in order to survive. Furthermore, the more the consciousness remains 
unenlightened, the more averse it is to change, because it does not perceive 
rapidly enough either the need for change or the direction change should 
take (Durkheim 1984, p. 14). 

Durkheim suggests that less complex societies rely on mechanical solidarity to reinforce 

social norms and to regulate the behaviour of their constituents. These societies 

displaying mechanical solidarity are characterised by a high degree of homogeneity and 

the institutionalization of repressive law. Though the laws are punitive and harsh, 

Durkheim suggests that they do not appear so to social actors where mechanical 

solidarity is present since the laws are designed to protect the collective whole and 

reinforce a sense of community, belonging, and responsibility (Durkheim 1984, p.8 5). 

As societies develop over time, Durkheim argues, the vastly complex 

organizations required to build and structure a large civilization transform the simple 

social relations in those social settings where mechanical solidarity existed. This 

transformation is spurred by the division of labour: 

We can no longer be under any illusion about the trends in modern 
industry. It involves increasingly powerful mechanisms, large scale 
groupings of power and capital, and consequently an extreme division of 
labour. Inside factories, not only are jobs demarcated, becoming extremely 
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specialised, but each product is itself a specialty entailing the existence of 
others (Durkheim 1984, p.l). 

As social actors become more specialized and differentiated in their day to day lives, they 

display characteristics of a new form of solidarity: organic solidarity. Organic solidarity 

represents the weakening of less complex social relations and the creation of a variety of 

social relations pertaining to diverse social groups different in background, employment, 

and beliefs. In a society where the collective is composed of various differing opinions, 

attitudes and backgrounds, there is a possibility that the ties that bind the collective whole 

can be weakened. To prevent this weakening, Durkheim proposes that specialised law is 

required to elicit the consent of individuals for the maintenance of these diverse societies. 

Laws, in complex societies, are designed around the concept of morality. 

While this approach is dated, a single concept is central as an explanatory variable 

when discussing how laws change as societies change. This concept, morality, is essential 

to the cohesion of societies where the division of labour is developed. Canada is such a 

specialised society reflecting organic solidarity and a complicated division of labour. 

With respect to social cohesion, morality can act as social 'glue' between differentiated 

groups and their commitment to the broader social whole. Laws, defined through 

adherence to common and developing moralities, are constructed through social 

discourse and social action. 

In complex societies, criminal law is designed to regulate and maintain public 

order, the division of labour in society and the social relations which sustain society 

(Durkheim 1984 p.l 73, Vago and Nelson 2008 p. 47). Criminal law is also designed to 

coerce and correct the behaviour of those individuals who do not consent to behave in 
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socially approved manners (Boucock 2000, p.46). If law is constructed around varying 

forms of social and anti-social behaviour, how is it that society collectively determines 

what is good and what is bad behaviour? Further, how does this theory explain the 

possibility that many individuals can have differing perceptions of good and bad, yet the 

majority consent to behaving in socially approved ways? 

The link between law and definitions of social and anti-social behaviour is 

morality. As such, laws are reinforced by collective moralities shared by social 

participants. Thus, behaviour constructed as anti-social is in violation of common 

perceptions of morality, and the unification of these perceived moralities is described by 

Durkheim as the collective consciousness: 

Crime, as we have shown elsewhere, consists of an action which offends 
certain collective feelings which are especially strong and clear cut... 
(Durkheim 1982, p.99). 

Moreover, Durkheim identifies how different moral perspectives can be co-existent: 

But such universal and absolute uniformity is utterly impossible, for the 
immediate physical environment in which each one of us is placed, our 
hereditary antecedents, the social influences upon which we depend, vary 
from individual to another and consequently cause a diversity of 
consciences (Durkheim 1982, pp. 100). 

The collective consciousness can be interpreted as a collection of moralities, bound by 

common social goals. Further, the importance of moral behaviour can be seen where 

"social cohesion depends on moral commitment to the collective welfare" (Cotterell 

1992, p.76). In the theoretical approach adopted in this thesis, morality implies "relations 

between consciences" (Jones 2001, p. 184), which help to produce a somewhat 

predictable mode of interaction among social actors (Durkheim 1982 p. 99, Boucouck 
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2000 p.45, Ben-Yehuda 2006). Moralities are then best defined as communicated 

constructs of ethical and socially approved behaviour, which are transmitted and applied 

in social relations: 

Morality is a universal set of criteria which is culture specific and tells 
people how to distinguish between right and wrong, beautiful and ugly, 
good and bad. The specific content/s of these universal sets of rules may 
have great variability among different cultures and consequently, what 
morality actually means may differ from one culture to another. However, 
morality tells members of specific cultures what appropriate behaviour is... 
(Ben-Yehuda 2006, p. 562). 

In this sense, morality does not imply unchanging eternal rules of behaviour, though it 

does imply that the majority of social actors recognize the necessity of law and thus 

consent to the rule of law. Further, while social cohesion and its relationship to morality 

may imply a homogenous society, social cohesion in the approach taken in this thesis 

does not. Rather, social cohesion "is not based on uniformity of values.. .but on 

functional interdependence of differentiated groups in society" (Cotterell 1992, p.77). 

Organic solidarity, and its necessary interdependence of social actors, is made possible by 

the sharing of common goals and values amongst members of a particular society; this 

sharing occurs through collective consciousness and the pervasiveness of common 

moralities. 

Morality, a commitment to other social actors and to the development of a safe 

and reproducible society, is the impetus for determining which forms of behaviour are 

approved. If a form of behaviour is defined as anti-social, we typically construct laws to 

protect against it. In Durkheim's words, "[c]rime therefore draws honest consciousnesses 

together, concentrating them" (Durkheim 1984, p.58) and from this commonality laws 
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are designed to regulate behaviour to this extent. Those who contravene laws are 

punished since "once moral statements are made, legitimized, and accepted, they have to 

be enforced" (Ben-Yehuda 2006, p.563). 

The theoretical approach outlined above also provides an understanding of social 

change since it suggests that as the values of social actors and social groups change, the 

possibility exists for laws to change as well. While not all social actors and social groups 

agree on which forms of behaviour should be accepted, social cohesion can be achieved 

when the majority of social actors and groups, regardless of differentiation, recognize 

mutual obligations in law which create a safe and relatively predictable daily life 

(Schmaus 2004, p. 134). In Durkheim's words, "law and morality vary from one social 

type to another, but they even change within the same type if the conditions of collective 

existence are modified" (Durkheim 1982, p.101). This last point is further elaborated: 

Where crime exists, collective sentiments are not only in the state of 
plasticity necessary to assume a new form, but sometimes it even 
contributes to determining beforehand the shape they will take. Indeed, 
how often is it only an anticipation of the morality to come, a progression 
towards what will be! (Durkheim 1982, p.102). 

In other words, perceptions of morality are necessarily dynamic and fluid, providing the 

opportunity for transforming what is defined as approved behaviour or introducing new 

kinds of behaviour. This supposition is reinforced by Ben-Yehuda: 

Like so many other social phenomena, the natures of deviance, its 
definition, and what are considered the proper responses to deviance 
change. Deviance is a relative phenomenon among cultures and over time 
within cultures. Researchers have known, discussed, and written about this 
issue for dozens of years (Ben-Yehuda 2006, p.561). 
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This flexibility in defining acceptable behaviour is the basis for a theory of social change. 

While unapproved actions can be criminalized and moralized at one point in history, they 

can be perceived as revolutionary and transformative at another (Mills 1959 p.37, Jones 

2001 p. 184). Further, changes in the perception of social behaviour can necessitate 

changes to the laws associated with the behaviour in question (Durkheim 1984 p.331, 

Ben-Yehuda 2006), since we exist in a socio-legal system that recognizes the 

"importance of the reciprocality of relations to define power in a democracy" (Jones 

2001, p. 173). The theory employed in this thesis, while examining how laws are 

constructed around morality, is also a theory of how society changes through the 

functional development of morality and law. 

Applying functionalist theory helps to explain how large heterogeneous societies 

mediate the lack of consensus over what is defined as acceptable behaviour and interpret 

how societies create law (Ben-Yehuda 2006, Vago and Nelson 2008). This is especially 

useful since the theory helps to explain how various individual actors are capable of 

developing dissent or agreement when discussing the legitimacy and role of law in 

society. 

Judges, as individual actors, are part of this social construction of what is 

considered right and wrong behaviour. Moreover, judges are in a position of significant 

power since they are capable of ruling on law and at the highest levels, such as the 

Superior and Supreme Courts, and are able to diminish the perceived legality of specific 

laws. In short, adopting a functionalist perspective helps to define judges' sentencing acts 

as both institutional, in so far as they must play their part in regulating the behaviour of 
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citizens, and as reflections of their individual beliefs and legal opinions. It is these 

opinions that this research seeks to examine. 

The approach described above has been applied in studies similar in nature to this 

thesis. It has been used in research which examined the effects of morality on the 

construction of law and criminality; it has been used to guide the study of dramatic 

changes in criminal behaviour following economic and social collapse in the former 

Soviet Union (Pridemore and Kim 2007); it has also been used to investigate the 

increasing suicide rates of young African-Americans in a society that continuously 

devalues collectivism and diverse social networks (Willis and Coombs et al. 2002). More 

specifically, it has recently been updated by Nachman Ben-Yehuda in an analysis of how 

deviant behaviour is defined and redefined in a social and moral context (Ben-Yehuda 

2006). 

In summary, Durkheim's updated functionalism is adopted as a theoretical lens in 

this thesis since it conceives of law as a product of the moralities shared by social actors, 

social groups, and institutions. This is important since in this study we examine the 

behaviour of judges who are responsible for upholding a law about which they may have 

conflicting responses and opinions. Given the contested nature of cannabis laws in 

Canada, the position of the judiciary is important since it may have an impact on social 

and legal change with respect to cannabis. 
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CHAPTER 3: LAW, ENFORCEMENT, DISCRETION, AND THE JUDICIARY 

It is necessary to examine how and where our laws are enacted prior to discussing 

how the police and the judiciary can respond to various cannabis offences. Politicians are 

responsible for designing and redesigning laws in relation to current moral and social 

trends. In the cannabis debate, politicians are responsible for weighing arguments made 

in the public debate and making policy choices which they deem to be in the best interest 

of Canadian society. The debate surrounding cannabis and cannabis law has been going 

on for many decades. As the debate unfolds, there is significant disagreement as to what 

is considered moral and what is defined as legal since more and more citizens are taking 

sides in the cannabis debate. As the debate intensifies, the effect it has on our politicians 

and the bureaucracies involved in upholding and regulating cannabis laws grows 

stronger. Specifically, the influence grows stronger on the criminal justice institutions 

that monitor illegal behaviour, apprehend criminal offenders, and punish them for anti

social behaviour. Individuals in those institutions charged with upholding the law are 

influenced by the cannabis debate since they participate in the censure of acts deemed 

illegal. They are, in part, capable of transforming how anti-social behaviour is perceived 

by participating in the identification and processing of what constitutes anti-social 

behaviour. By applying the concept of discretion when choosing to enforce or apply laws, 

actors in the criminal justice system can change not only how they perceive criminal acts 

but how society in general perceives and defines what is criminal. The following chapter 

puts the Canadian cannabis debate in context by outlining the varying approaches to 

cannabis by police, Canadian law, and the criminal courts. 
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The following discussion examines the concept of discretion and relates it to the 

application of the law by members of the criminal justice system. The discussion will 

examine evidence of discretionary acts by police officers enforcing cannabis laws as well 

as how judges can use discretion when adjudicating cannabis cases. It is through the 

utilization of discretion that members of the criminal justice system can, in a subtle way, 

respond to social and legal phenomena while respecting and testing the boundaries of 

laws (Macdonald et al. 1999, Macdonald and Erickson 1999). First, the discretionary 

practices of law enforcement officers in relation to cannabis are discussed. This is 

followed by a discussion regarding the nature of judicial discretion. Next, an outline of 

Canada's drug laws is provided. This is followed by a discussion of sentencing 

maximums and what sentences are available for Canadian cannabis offenders. Finally, an 

examination of the actual limits to judicial discretion is presented, describing sentencing 

as a dynamic and complex process. 

Police discretion is visible and well researched in the sociology of law and 

criminology (Davis 1975, Lundman 1980, CCJS 1999, Schulenberger 2003, Warburton et 

al. 2005). Discretion by enforcement institutions is necessary, yet the use of discretion 

shows how the focus of law enforcement shifts as criminal behaviour patterns or policy 

concerns change (Hall 1978). Time, money and resource constraints do not allow 

enforcement agencies to deal with all cannabis offences since too many citizens consume 

cannabis for total enforcement of all crimes. While discretion can be used to mediate 

uncertainty and ambiguity, discretionary practices can also suggest that there is a lack of 

consensus pertaining to specific laws. 
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There is specific evidence to show that police practice discretion when 

confronting minor cannabis infractions such as the possession of small amounts 

(Atherton, Davis 1975, CCJS 1999, Miller 2000, Warburton et al. 2005). There are 

guidelines to discretion, and it is recommended that officers enforce cannabis laws when 

they witness the following: someone who publicly smokes cannabis; someone known to 

be a dealer; someone who has been identified as a public nuisance; or someone with 

cannabis who is discovered in close proximity to youth (Warburton et al. 2005, p.l 17). 

These guidelines have been developed by lawmakers, law enforcement officers, and 

policy analysts. Another guide for when discretion should be applied is when "the social 

and economic costs of enforcement [and prosecution] outweigh the benefits of 

regulation" (Shiner 2003, p.777). This is a measure by which police officers themselves 

often gauge when to use their discretion in arresting and charging cannabis offenders. 

British researchers have shown how these guidelines are developed in reference to 

political, legislative and social discourses: 

There was a sense in the media that the political mood on cannabis was 
changing. In 2001, the parliamentary Home Affairs Committee announced 
that it would mount its own inquiry into the drugs legislation. At the same 
time, various senior police officers were advocating the legislative reform, 
some actually calling for the [discretion] legislation. In June 2001, the 
Metropolitan Police Service introduced a pilot project.. .in which officers 
delivered formal on the spot warnings to those found in possession of small 
amounts of cannabis (Warburton et al. 2005, p.l 15). 

A similar program was introduced in Canada during the late nineteen-nineties (CCJS 

1999, p.5), though the degree to which formal discretion policies are adhered to over 

informal policies is unknown. Nevertheless, documentation supports the position that the 

police use discretion in cannabis cases. 
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Police discretion can be applied in circumstances involving cannabis since 

narcotics investigations are costly, time consuming and require court time on the part of 

the arresting officers. In general, narcotics enforcement takes up almost half the budget of 

some Canadian police forces for 'effective' regulation (CID 2005, p.9) and recent studies 

have shown that "in Canada, 90% of federal expenditure [pertaining to illicit narcotics] is 

spent on supply reduction" (Kisely 2005, p.156). Regardless of how large budgets get for 

narcotics enforcement, it is reiterated by Canadian police sources that more cannabis 

regulation is necessary (OACP 2002, CID 2005). 

There are contrasting opinions regarding cannabis among the police themselves 

and the civilian oversight groups that monitor police activity; some support change while 

others do not. However, the opinions of senior officers carry more weight and they 

directly influence the enforcement actions of individual officers in their organizations. 

The existence of police discretion in responding to cannabis offences reveals how the 

cannabis debate moves from a public debate to a debate in administration of law 

enforcement, to a transformation in real enforcement practices (Atherton, Davis 1975, 

CCJS 1999, Miller 2000, Warburton et al. 2005). The practice of discretion by individual 

police officers can reflect the informal policies found in various police departments. 

Further, while police officers practice discretion in apprehending and detaining 

cannabis offenders, prosecutors can decide whether to pursue or to drop charges laid on 

offenders. This discretion is important since it shows that at all levels of criminal justice, 

discretionary acts are taking place. Finally, while there is not a great deal of room to 

discuss prosecutorial discretion, Crown prosecutors have policy supporting the exercise 

of discretion for various types of criminal offence cases: 
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Crown counsel have a broad discretion to conduct cases to ensure that 
justice is done in individual circumstances. This prosecutorial discretion is 
necessary to allow Crown counsel to respond to unique circumstances in 
cases including victims, offenders, and local conditions. Prosecutorial 
discretion, when exercised fairly and impartially, is an essential 
component of the criminal justice system (Role of the Crown, p. 4). 

Since the police represent the 'beginning' of an offender's entrance into the 

criminal justice system, it is fitting to move from policing to the sphere of the judiciary, 

since it is in the courts, under the authority of a judge, that the determination of guilt for 

violating moral and legal boundaries is rendered. However, evidence of possible 

responses to cannabis from the judiciary are not as public or visible as the actions of 

politicians, activists or even police officers (SAFER 2007, CAPB 2005, Health Canada 

2005, Benoit 2003, Kenny and Nolin 2003, OACP 2002, Lundman 1980). There is little 

published research on the responses of the Canadian judiciary to cannabis, though the 

existing research shows that they differ in their responses (Macdonald et al. 1999, 

Macdonald and Erickson 1999). 

As noted above, it is clear that individual judges can apply discretion when 

determining innocence or guilt as well as when deciding on an appropriate sentence. This 

discretion has been documented in sociological, criminological, and various legal studies 

(Alpert 1982 p. 93, Lacey 1992, Himma 1999, Macdonald et al 1999, De Gaay Fortman 

2006). According to MacDonald et al., "Canadian judges have more discretion in passing 

sentences than judges in all other Anglo-American jurisdictions" (1999, p. 278). 

Importantly, research has shown that "discretion.. .is influenced by several case, offender, 

social, and criminal justice process characteristics" (Miller and Sloan 1994, p.l 10). 

Individual judges apply discretion when adjudicating and sentencing those offenders who 
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have violated the rule of law (Alpert 1982, Miceli and Cosgel 1994, Himma 1999, De 

Gaay Fortman 2006). Judges in Canada are likely to reflect a broad range of opinion on 

cannabis laws. This is well documented by Scott MacDonald and Patricia Erickson, who 

note that indeed, a difference of opinion may exist among judges: 

Since all judges have high formal educational requirements, they might be 
expected to be predisposed to consider evidence that favours new 
directions in sentencing. On the other hand they may also have a vested 
interest in the status quo, as reflected in current criminal law and practices 
(Macdonald and Erickson 1999, p. 18). 

This theme of discretion is further developed by other researchers who note the personal 

nature of discretionary practices from the bench: 

Combined with the doctrine of individualization (punishment/treatment to 
fit the offender rather than merely the offence), the effective result has been 
that a sentencing judge is free to do whatever he thinks appropriate in any 
given case with no standards to guide or limit his discretion other than his 
own conscience and the attitudes he brings with him to the bench (Hoffman 
and DeGostin 1975, p.196). 

Researchers have also suggested that "what might be seen as an aggravating factor by one 

judge was viewed as a mitigating or neutral factor by another [judge]" (Macdonald et al. 

1999, p.276). Given this situation, both dissent and agreement with cannabis laws may be 

possible responses from judges. 

The use discretion by judges and their interpretation of existing morality has been 

examined by Ronald Dworkin. He states: 

My claim, to repeat, is that legal reasoning presupposes a vast domain of 
justification, including very abstract principles of political morality, that we 
tend to take that structure as much for granted as the engineer takes most of 
what she knows for granted, but that we might be forced to re-examine 
some part of the structure from time to time, though we can never be sure, 
in advance, when and how (Dworkin 2006, p.56). 
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Put simply, Dworkin suggests that judges can, and do, listen and respond to political, 

social, and legal debates. While judges can exercise their discretion in court, they can 

also be vocal outside of the courtroom; for instance, an Ontario Court Justice recently 

agreed with a barrister that Canada's current cannabis possession laws were 

unconstitutional (Javed 2007). Further, judicial discretion serves to make our criminal 

court system less of a 'machine' which awards sentences for like offences in a cookie-

cutter fashion. Eliminating discretion would not serve the purposes of justice nor 

rehabilitation, two integral goals when sentencing criminal offenders: 

It is monumentally important that the sentence passed fits the 
offender.. .The sentence must also fit the offence. Passing a sentence that is 
disproportionately harsh or woefully lenient as compared to the offence in 
question or the circumstances in which it was committed may result in the 
erosion of public confidence in the justice system. Without that confidence, 
the system cannot endure for long (Nsereko 1999, p.364). 

In other words, discretion is a necessary component of the justice system. When 

confronted with offenders, judges must weigh facts, determine guilt and decide to what 

extent an offender should be punished. However, legislation affects how judges can 

practice sentencing. Prior to discussing the limitations to judicial discretion, it is 

important to examine Canadian narcotics laws as well as how cannabis and other 

narcotics are classified and referenced by Parliament and the Courts. 

The Controlled Drugs and Substances Act and the Schedule of Narcotics 

Canadian narcotics legislation can be found in the Controlled Drugs and 

Substances Act.1 Passed by Parliament in 1997, the Act repealed the Narcotics Control 

1 A hyper-link to CanLii, an electronic database of Canadian legislation is provided: 
http://www.canlii.0rg/ca/sta/c-38.8/ 

http://www.canlii.0rg/ca/sta/c-38.8/
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Act as Canada's illicit substances legislation. The Controlled Drugs and Substances Act 

outlines all narcotics offences available for prosecution in Canada as well as sentencing 

maximums recommended for those found guilty of violating the statute. The following 

discussion outlines the sections of offences found within the Act. Next, a discussion is 

presented of how the criminal justice system distinguishes between various illicit 

substances. Note that these offences are listed as they are found in the Controlled Drugs 

and Substances Act; the degree of their seriousness is provided by justice and law 

enforcement institutions (CCJS 2006). It is also necessary to discuss narcotics legislation 

and the rationales for punishing offenders since it is around the legislation that a lack of 

consensus emanates. This is followed by an outline of the key limitations to judicial 

discretion. Note that the sections of the Controlled Drugs and Substances Act described 

below refer to the offences studied by this thesis. 

Note that there are limits to the offences studied in this thesis. First, there is no 

inclusion of summary offences or hybrid offences. All charges in the data to be analyzed 

are indicted offences which were brought to court. This limitation is a limitation of the 

data used in this project. However, while there is no distinction of the other types of 

charges, the sentence maximums listed below are relational to the data set's indicted 

offences. Though the inclusion of summary offences, those which are dealt with 

expediently and with lesser punishment by the criminal justice system, and hybrid 

offence, those offences where the Crown decides whether to indict or to treat the offence 

as a summary, would add detail and nuance, this limitation is a reality to the data 

produced by the government and used in this study. 
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"Possession of Substance", found in section 4, is the first offence in the 

Controlled Drugs and Substances Act. Section 4 defines possession as having small 

amounts of a controlled substance on the body and/or the property of an individual. 

Amounts of substance are differentiated with respect to section 4 in the Controlled Drugs 

and Substances Act. This differentiation exists to prevent narcotics producers and 

traffickers from being prosecuted for simple possession. On a scale of harm, possession is 

considered the least harmful of offences in the Act (CCJS 2006). Possession is the largest 

source of controversy regarding cannabis in Canadian justice. Cases such as R. v. Malmo-

Levine (2003) and R. v. Krieger (1998), as well as some recent judicial remarks made in 

Ontario, have raised questions regarding the unconstitutional nature of cannabis 

possession laws (Javed 2007). 

Section 5 deals with offenders who traffic in narcotics. "Trafficking in substance" 

represents the unique offence of trading narcotics for monies, goods, or other illicit 

substances. Trafficking is considered to be one of the most harmful offences listed in the 

Controlled Drugs and Substances Act since 'dealers' are seen as the direct profiteers in 

the narcotics black market. 

Section 6 deals with the importation and/or exportation of controlled substances 

into as well as out of Canada. "Importing and Exporting" is a serious offence due to its 

international nature: it requires the crossing of borders and the violation of international 

substance control legislation. Importation/exportation is important to the cannabis debate 

since much Canadian cannabis is exported to the United States. As a result there is a great 

deal of pressure from the United States regarding Canadian cannabis laws (Benoit 2003 

p.280, The White House 2007). 
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Production of narcotics is a key part of the Canadian narcotics discourse. Section 

7 deals with those offenders who have constructed illicit production sites to create 

controlled substances for sale. "Production of substance" defines the illegal behaviour of 

individuals and organizations that grow cannabis, cook methamphetamines, and mix 

crack, among others. Section 7 offences are considered very serious since the offences 

themselves represent the source for many of Canada's illicit narcotics. 

To summarize, the sections of the Controlled Drugs and Substances Act describe 

the offences that were examined in this study. Before developing a discussion of how 

judges can and cannot respond to cannabis in their courts, it should be outlined how 

cannabis offences are classified and described when they are brought before a criminal 

court. Understanding how narcotics are classified will provide the reader with a nuanced 

look at how drugs are defined by our government and portrayed in our courts. 

All narcotics in Canada are listed in the Schedule of controlled substances; 

Tylenol, Nyquil and other commercially available narcotics are found in the same tables 

as cannabis, heroin, and methamphetamine. The Schedule is not a hierarchy of 

aggravating drugs, but rather several groups of substances categorized according to 

chemical family and derivation. Most popular illicit substances belong to a single section 

of the Schedule. Cannabis is unique. Cannabis falls under three Schedules: Schedule II, 

Schedule VII and Schedule VIII. Schedule II regulates cannabis as a species. First, 

Schedule II states that any part of a cannabis plant is illegal. This includes fibrous 

materials and leaf products as well as the 'bud' used for narcotic effects. The Schedule 

VII classification outlines large amounts of cannabis bud, focusing on weights of equal to 

or over 3 kilograms. Schedule VIII refers to amounts of less than 30 grams (1 ounce). 
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The Schedule helps prosecutors determine which offences are more harmful due to the 

weight and nature of the substance involved. It is noteworthy that charges and sentencing 

often depend on the weights of cannabis involved as well as the type of crime committed. 

Sentencing Principles and Cannabis Sentencing Maximums 

The Controlled Drugs and Substances Act uses sentencing to create respect for the 

law, encourage a safe society, develop the rehabilitation of offenders, and make the 

offender aware of the harm they have caused others (CDS A, section 10, Subsection (1)). 

In the Canadian Criminal Code, section 718 outlines the general principles involved 

when sentencing offenders. While the Controlled Drugs and Substances Act has its own 

sentencing principles, judges are reminded to keep criminal code sentencing principles in 

mind when determining appropriate sentences for cannabis offenders. A major 

consideration when sentencing narcotics offenders, however, lies in section 10 of the 

Controlled Drugs and Substances Act, where the principles of rehabilitation and 

treatment are considered crucial (Brauti and Puddington 2003, p. 326). Thus, while 

section 718 of the criminal code outlines deterrence, denunciation, among other 

principles, it is within the Controlled Drugs and Substances Act that the principles of 

rehabilitation and treatment are added. These added principles may transform the 

responses of judges as they apply sentences to offenders since it is clear from the 

legislation that their crimes are different from crimes where only section 718 principles 

apply. 

From a sociological perspective, sentencing can be seen to promote social control 

and the regulation of anti-social behaviour, as outlined in the functional theory discussed 
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earlier (Durkheim 1984, Schmaus 2004, Ben-Yehuda 2006). Deterrence is a cornerstone 

of how the law manages public and private behaviour: 

The principal justifications fall into one of two categories. One purpose is 
the attempt to reduce the level of crime in society by deterring others from 
committing offences... Sentencing purposes of this kind are called 
reductivist, because they aim to reduce crime rates by preventing crimes 
that might otherwise have been committed (Roberts and Cole 1999, p.5). 

The concept of deterrence is an important one when discussing the punishment of 

offenders since it ties retribution, incapacitation, and rehabilitation or treatment to what is 

otherwise interpreted as simply a punitive act (Macdonald et al. 1999, p.275). 

Deterrence is used for two reasons: specific and general deterrent effects. The differences 

between the two lie between the focus on broader society (general) and the individual 

offender (specific). 

General deterrence looks to "discourage other potential offenders from offending" 

(Roberts and Cole 1999, p.6) while specific deterrence seeks to "make the individual 

refrain from further offending through fear of the consequences of reconviction" (Roberts 

and Cole 1999, p.7). General deterrence fails since the "general public, including 

potential offenders, seldom hear about sentences imposed for deterrent 

purposes... potential offenders cannot be deterred if they are unaware of the penalties for 

particular crimes" (Roberts and Cole 1999, p.6). Research on specific deterrence is less 

certain: some agree that it fails alongside general deterrence while others see it working 

in preventing offenders from recidivating. Some argue that specific deterrence works 

since it leaves offenders with a bad 'taste' for punishment (Homel 1988). Others report 

that recidivism rates are influenced by factors other than punitive measures, such as the 

poverty and life circumstances of criminal offenders (CCJA 2006). 
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With reference to cannabis, the principles of deterrence may be less effective 

since the definitions of legality are questioned by many: 

If prohibition does not deter some from trying illicit drugs, many are not 
deterred and, for some, the forbidden status of the drug is actually attractive. 
Informal social controls and socio-cultural norms may be more important 
than formal controls in influencing drugs use (Kisely 2005, p. 157). 

This is a strong, critical appraisal of narcotics laws and their deterrent effect, suggesting 

that since deterrence in sentencing is not guaranteed, its failure may propagate and 

perpetuate illicit narcotics use as long as social definitions of drug use differ from what is 

prohibited in existing drug laws. However, regardless of whether deterrence works, it is 

used as a justification for the punishment of criminal behaviour. Judges are responsible 

for applying deterrence as a rationale for punishment when awarding sentences. In the 

analysis that follows, deterrence is a key concept that is examined in relation to the 

rationales provided by judges for the sentences they give to cannabis offenders. 

After a disposition of guilt has been rendered by the court, offenders are 

sentenced for specific violations of the Controlled Drugs and Substances Act. Individuals 

found guilty are brought before judges who award what they feel are appropriate 

sentences, often taking into consideration the recommendations of Crown prosecutors 

and defence counsel. This is especially important since it shows that sentencing is 

ultimately the responsibility of the judiciary. However, the Controlled Drugs and 

Substances Act does provide maximums with respect to the types of sentences and 

maximum sentence length that can be imposed for specific offences. These maximums 

are decided by the legislature with respect to the crimes committed and the substances 

involved. 
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Each section of the Controlled Drugs and Substances Act has its own sentencing 

maximums related to particular categories of substances. Sentencing of cannabis 

offenders, like other narcotics or criminal offenders, is based on case law, the maximums 

provided, and the discretionary power of the judiciary. Case law represents current trends 

in sentencing: it reflects the 'average' sentences that other judges have applied in 

sentencing cannabis offenders. The only absolute restriction the judiciary currently faces 

when sentencing is when applying maximum sentences. These are outlined by Schedule 

in the Controlled Drugs and Substances Act. Note that "the maximum penalties for 

cannabis offences, if lesser quantities are involved are significantly lower than for 

cocaine or heroin... however, importation and exportation of cannabis remains a serious 

offence and the maximum penalty remains life imprisonment" (Quann 2003, p.2). 

Cannabis importation has been omitted from the following discussion as well as 

the data to be analysed. This was done for two reasons. First, cannabis importation is not 

a common offence. Secondly, the data used in this study does not define cannabis 

importation individually, due to the low frequency of importers who are smuggling 

cannabis into Canada, as opposed to the more common practice of smuggling cannabis 

out of the country (The White House 2007). Those who smuggle out of Canada are 

typically prosecuted by the country of import. 

Section 4(5) of the CDSA defines offences pertaining to the possession of illicit 

narcotics. Possession of cannabis in amounts less than Schedule VIII (30 grams or less) 

can result in incarceration for no more than 6 months, a fine of up to $1000, or a 

combination of the two. In section 4(4), possession of a Schedule II substance in non-

Schedule VIII amounts, carries a maximum sentence of five years imprisonment. Note 
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that these sentences are maximums and do not outline the full range of sentence types 

available to a judge. 

Section 5 discusses illegal trafficking of narcotics. Trafficking Schedule VIII 

amounts of cannabis, fewer than thirty grams of cannabis, carries a maximum sentence of 

5 years incarceration. Those charged and convicted of trafficking cannabis in Schedule 

VII amounts, that is amounts equal to or more than three kilograms, face the possibility 

of being sentenced to incarceration for life. 

Section 7 of the Controlled Drugs and Substances Act describes the illegal 

production of narcotics. For those found guilty of cannabis production, the maximum 

sentence is seven years incarceration. Note that in the production of harder drugs, such as 

methamphetamine or crack, the imprisonment maximum includes the possibility of a life 

sentence. 

The type and length of sentences given by a judge can be an important indicator 

of the judge's assessment of the crime committed. Describing the practices of the 

judiciary requires looking at the limitations, beyond sentencing principles and 

maximums, faced by judges when they sentence cannabis offenders. These limits are the 

focus of the next section. 

Limits to Judicial Discretion: Appeal, Case Law, Sentencing Maximums and Perceived 

Harm 

While drugs laws and sentencing maximums have been discussed, it is important 

to note that there are several constraints to judicial discretion when judges determine 

sentences for offenders. In some instances, the discretion of judges is checked, altered, or 
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revoked. Even though a judge's use of discretion is an essential component of the justice 

system (Nsereko 1999), judges still face several constraints when practicing sentencing. 

Reviewing the decisions and practices of judges is a necessary procedure to 

maintain a consistent application of the law (Miceli and Cosgel 1994, Trotter 1999). 

These reviews can take place in several judicial and professional venues including 

"sentencing institutes, sentencing councils, appellate review of sentencing, providing 

written reasons for sentences, and the formulation of explicit sentencing policy," 

(Hoffman and DeGostin 1975, p.197) the last of which has already been outlined in the 

above discussion regarding sentencing maximums. While judges have the power to 

sentence, their sentences are not absolute: they can be challenged on matters of law in the 

context of common law practice. The most common constraint to a judge's sentencing 

practice is the process of appeal (Lacey 1992). If a sentence is considered unfit in light of 

the common practice of law or if a minimally harmful offence is punished with an 

excessive sentence, an appeal can be filed: 

Appellate review is a.... technique proposed for controlling sentencing 
discretion. Proponents argue that even the possibility of appellate review 
would tend to make judges reflect more carefully on their sentences... 
[However] experience in several jurisdictions in which appellate review has 
been available seems to indicate that it has achieved, at best, only a small 
reduction in the most excessive sentences (Hoffman and DeGostin 1975, 
p.197). 

The appeal court will re-evaluate the punishment awarded and determine whether the 

sentencing judge was in error when determining the appropriate punishment for a 

particular offence. Furthermore, looking towards case law and the practices of other 

judges has a strong influence on judicial discretion: 

Judges frequently turn to the cumulative and evolved wisdom of judicial 
experience represented by precedent for their decisions and also place 
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particular emphasis on their personal experience. This 'experience' helps 
judges to interpret and schematise the mass of information with which they 
are presented (Tata 1998, p.215). 

Constraints from the appeal process can affect the way judges behave. However, appeal 

courts are very reluctant to alter the decisions of the trial judge; nevertheless appeals are 

still a possible limitation to a judge's sentencing practice. The importance of one's 

reputation within the judiciary may influence a judge's response: 

If the opinion presented by a judge appeals to others, the precedent set by 
him may be followed. The citations (explicit or implicit) received by the 
judge will in turn enhance his reputation and increase prestige within the 
legal community. Conversely, a failed attempt at setting a precedent is 
likely to take away from the reputation of a judge. A reasonable objective of 
a judge therefore might be to choose actions that will increase his reputation 
positively (Miceli and Cosgel 1994, p.35). 

Conscious of their own appearance to the judicial bureaucracy and their peers, judges 

may be reluctant to make a marked departure from existing sentencing practices in 

cannabis cases. While this refers to both formal and informal restraints to judicial 

discretion, further constraint to on their actions lies in the Controlled Drugs and 

Substances Act itself. 

The sentencing maximums drafted by the legislature, discussed earlier with 

reference to cannabis offences, are strong limitations to judicial discretion (Tata 1998, 

p.205). Furthermore, sentencing maximums limit the maximum awardable sentences. In 

an interesting turn, it may be that these maximum sentences are restricting the discretion 

of those judges who feel sentences are too lenient for Canada's narcotics offenders. For 

example, if a maximum sentence for a particular crime is a fine of $2000, a judge will be 

in error if a custodial sentence of any length is given. Errors such as these translate to 

performance reviews discussed above and appeals being found in favour of the offender; 
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these reflect poorly on a judge's tenure. However, limiting maximum sentences rarely 

denies judges their right to exercise discretion, though any act which restricts their 

behaviour technically alters their ability to employ discretion. For example, instead of 

maximum sentences, some offences have mandatory minimum sentences which judges 

must apply. It is the implementation of these mandatory minimum sentences that some 

legal scholars argue will "remedy... the problem of unwarranted sentencing variation" 

(Hoffman and DeGostin 1975, p.197) while leaving judicial discretion largely unaffected. 

Other scholars argue that by removing discretion through the implementation of 

mandatory minimum sentences, the legislative assembly effectively reduces the 

discretionary power of a sentencing judge and replaces it with a functionary role: 

Where Parliament withholds or restricts the discretion of the courts to adjust 
the sentence according to the circumstances of each case injustice invariably 
ensues. The sentence meted out may not fit the offender. The sentence may 
create other deleterious social problems either for the offender or for his 
family (Nsereko 1999, p. 365). 

It is noted that discretion is an essential component to fitting the goals of sentencing to 

punishment. 

An important factor when determining an appropriate sentence is the type of 

crime committed and the harm involved. It is understood that if the perceived harm of a 

crime is high, the type of sentence should be commensurate with the offence (Roberts 

and Cole 1999, p. 10). Since the criminal justice system is designed to regulate and punish 

anti-social behaviour, the type and length of sentence must depend on the crime 

committed (Nsereko 1999, Roberts and Cole 1999). This suggests that if a crime is 

morally and socially shunned, such as aggravated sexual assault, it should receive a 

severe sentence such as a long period of incarceration. It is possible, through the 
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application of discretion, that shunned acts can be punished too leniently. This violates 

the principle "that [the] sentence should be proportionate to the seriousness of the offence 

and not based on the character or past conduct of the offender" (Tata 1998, p.204). 

Curtailing discretion, some argue, is the solution to the possible existence of lenient 

sentencing practices. While incarceration is a simple response to aggravated offences, 

acts perceived as less harmful crowd the justice system and have no easy sentencing 

'answer'. 

Criminal justice institutions produce seriousness rankings to determine how 

harmful specific crimes are (CCJS 2006, p.239). These rankings are produced by 

Statistics Canada in consultation with legal scholars, prosecutors, and, of course, criminal 

justice statisticians. The rankings are, in part, based on reported crime rates, court survey 

data, and current 'moral political' trends, as mentioned by Ronald Dworkin earlier. The 

rankings are constructed through analysis of the Adult Criminal Court Survey2 in which a 

rank is given to an offence based on the offence's likeliness of receiving an aggravated 

sentence. As such, one could argue that the seriousness rankings themselves are socially 

developed; a crime considered heinous and worthy of incarceration, as sodomy was 

considered in the past, would rank as serious until social and political pressures 

transformed the law, and the likelihood of receiving a penal sentence was eliminated. 

Cannabis offences are ranked low in seriousness statistics,3 and it is interesting to 

question whether this ranking for cannabis will disappear as more Canadians question the 

legality of cannabis laws. Perhaps the decline will accelerate as judges play a more 

2 A survey of all court cases, the number of defendants, victims, type of crime committed, the cost of the 
crime committed, and the various nuances found in criminal court cases. 

3 See Appendix in for these rankings 



33 

visible role in the social debate surrounding cannabis and cannabis laws. However, the 

rankings have little effect on judicial practice since "the relative inflexibility of numerical 

guidelines considerably reduces the element of judicial discretion in sentencing and they 

have thus not been popular with judges" (Tata 1998, p.205). What little effect these 

rankings may have on judicial discretion also vary as times change since the criteria for 

'serious' offences change with varying social, moral and political concerns. This dynamic 

is outlined in the theory chapter as well as by the very processes, discussed above, by 

which seriousness rankings are constructed. 

This thesis suggests that the judiciary's responses are visible even though the law, 

sentencing maximums, principles of sentencing and the limitations to judicial discretion 

might serve to mask them. In the next chapter, the discussion focuses on the cannabis 

debate, the participants and organizations involved, and the arguments put forward by 

various sides. It is necessary that we touch on the cannabis debate after discussing the 

judiciary's role since it is this debate that may alter the practices and opinions of 

individuals in the criminal justice system, including the judiciary. 
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CHAPTER 4: THE CANNABIS DEBATE 

Disagreements over what kinds of behaviour are moral and what practices are 

legal are an integral part of the ongoing development of law in society. In this thesis, the 

literature review shows that cannabis is the subject of a socio-legal debate. This debate 

involves politicians, doctors and the chronically ill, as well as various decriminalization 

and regulation advocacy groups. The cannabis debate has a developed history in 

Canadian society. When Canada criminalized cannabis in 1923, it was among the first 

nations to do so, occurring even before the prohibition of the plant in the United States 

(Erickson and Oscapella 1999, p.313). It is therefore particularly noteworthy mat in the 

past 10 years, there has been a shift in attitude in politics, medicine, and society with 

respect to this contested substance. 

Unlike other illegal narcotics such as crack cocaine or methamphetamine, 

cannabis has long been perceived by many Canadians as a recreational and social 

narcotic. It is clear that cannabis is differentiated from other illicit substances in Canada 

since the debate over it is well publicized and the participants are vocal; crack and 

methamphetamine, by contrast, do not have legalization lobbyists and popular social 

movements supporting their liberalization. Furthermore, academic and journalistic 

research suggests that almost one in two Canadians is in favour of decriminalizing 

cannabis (Khoo 2001). Public interest in the debate has an effect on Parliament. It is 

expected that Parliament will respond via legislative change, much like the previous 

Liberal government had attempted with its proposed decriminalization legislation. The 

Government of Canada's past responses to cannabis use include two major reports 

focusing on cannabis and the Canadian social, political, and legal perspectives on it. 
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Cannabis has been debated thoroughly in Parliament over the past 10 years. 

Though it might periodically fade out of the headlines, cannabis re-appears for each 

consecutive sitting of the House of Commons. The most drastic action regarding the 

redrafting of cannabis law in response to growing social activism and debate occurred 

early in the twenty first century. The Government of Canada began in 2002, under 

Liberal leadership, a concentrated legal effort to decriminalize the possession of small 

amounts of cannabis, tabling Bill C-38: An Act to amend the Contraventions Act and the 

Controlled Drugs and Substances Act. This amendment would have redefined how 

cannabis laws were to be enforced and provided clearly defined punishment, something 

that does not currently exist in the dynamic case-based narcotics sentencing maximums. 

Instead of facing the possibility of a criminal record, offenders would have paid a fine 

similar to a parking ticket. In short, the repeal of cannabis specific legislation would have 

seen the general decriminalization of possession of small amounts of cannabis (Bill C-

38). 

While the Bill appeared to focus on liberalizing cannabis use, it took a stronger 

stance than current legislation regarding other offences in the Controlled Drugs and 

Substances Act. The proposed amendments would have provided stronger sentencing 

guidelines for those who traffic and produce cannabis as well as a five year multi-million 

dollar National Drug Strategy to educate the youth and public about cannabis and other 

illicit substances (Bill C-38, Canada 2003). The Liberal government included these 

caveats to decriminalization to appease those who felt Canada was not ready for 

decriminalized cannabis, as well as to reassure their American drug policy counterparts 

that Canada was not placing cannabis related offences outside the regulation of law. The 
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introduction of the Bill also echoed socio-legal movements in Britain, where 

liberalization was supported by police and the Parliament (Shiner 2003, p.775), showing 

that criminal deregulation of cannabis was not a uniquely Canadian idea. However, 

political influence from conservative opposition in Parliament and the looming federal 

election helped prevent the Bill from passing to the Senate. Bill C-38 was dropped in 

2003 (StopTheDrugWar 2003). Little reform has occurred since then. 

Though a change in government has shifted priorities away from the cannabis 

debate, there is still pressure from legal advocates and social groups to reform Canada's 

cannabis laws. Furthermore, cannabis has once again become a popular topic of 

discussion in news media, as is evident from the extensive coverage given to the grow 

operation scare of recent years (CTV 2007) and statements regarding the legality of 

certain Canadian narcotics laws (Javed 2007). 

A discussion of the cannabis debate should start with an overview of the 

government's own research into cannabis since it is this research which is cited in almost 

all Canadian cannabis-related literature, as well as in many judgements handed down by 

Supreme Court, Provincial and Superior Court judges. Responding to the growing legal, 

moral and social debate, Canadian legislators have initiated two noteworthy 

investigations into cannabis. Each government investigation describes the social rituals 

involved with cannabis, the harms attributed, and the socio-economic and legal costs of 

prosecuting cannabis offences. The LeDain Commission's 1972 report provides a social 

and legal history of cannabis in Canada. Its investigation into the psychological and 

physiological effects of cannabis was without precedent in Canadian governmental drug 
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research. It also investigated social issues such as unemployment, criminality and 

deviancy in relation to cannabis consumption and cannabis culture. 

The LeDain Commission looked closely at the relationship between cannabis and 

anti-social behaviour and it reported that cannabis was not a significant cause of serious 

crime or violence (Canada 1972, p.l 10). This is probably its most important finding since 

it countered the common belief that drugs are inherently linked to criminal behaviour and 

criminal recidivism. By challenging the link between criminal behaviour and cannabis 

use, the LeDain Commission altered the way soft drugs were perceived. In a broader 

context, the LeDain Commission's findings reinforced the findings of President Nixon's 

Shafer Report on marijuana; a report that was widely criticized by the administration that 

initiated the study (Shafer 1972). The LeDain Commission's report remained the only 

major Canadian government sponsored work with a focus on cannabis for nearly 30 

years. 

Over a quarter century after the LeDain Commission, the Special Senate 

Committee on Illegal Drugs produced a report in 2002 outlining key elements of the 

Canadian cannabis debate for the twenty-first century. This report echoed the 

criminological findings of the LeDain Commission, yet went further into an economic 

analysis of how much Canadian tax money is spent every year in enforcing and 

prosecuting cannabis offences. At a glance, drug offences cost Canadian courts nearly 

$860 million in 1996/1997 (Kenny and Nolin 2003, p.134); if cannabis represents one in 

every four drug offences, cannabis court cases cost Canadians nearly $216 million in 

1996/1997. These estimates were reinforced by outside research following the Senate 

Committee's investigation (Kisely 2005, p.l57). Further, the Senate report reinforced the 
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LeDain Commission finding that cannabis use itself is not related to rising crime rates or 

anti-social behaviour. The committee also found that many more Canadians are reporting 

being in favour of redefining the law surrounding cannabis. This provides evidence of 

shifting perceptions of morality and legality. Further, the committee produced statistics 

showing that over 500,000 (1.5% of 2007 population) Canadians currently have criminal 

records for cannabis offences (Kenny and Nolin 2003, p.138). Finally, the Senate 

Committee suggested the decriminalization of cannabis for possession related offences. 

This last recommendation was greeted with criticism by the Canadian Police Association 

(CBC 2002) and the federal opposition. However, the recommendation supported the 

implementation of Bill-C38 as discussed above. Ultimately, the Senate report updated 

and reaffirmed the findings of its predecessor. 

These studies on cannabis have helped legislators make the decisions to regulate 

the medicinal use of cannabis through the Marihuana Medical Access Regulations 

(Health Canada 2005). Medicinal cannabis is a key topic in the controversial debate over 

cannabis in Canada. An important step in developing liberal social and legal perspectives 

on cannabis is embedded in the medicinal cannabis campaign. When viewed from the 

perspective of medicine, the opposing sides in the cannabis debate are less antagonistic. 

Even opponents of cannabis decriminalization in Canada recognize that the substance can 

alleviate suffering, much like other legally prescribed narcotics containing cocaine, 

opium, and methamphetamine. This opinion is reinforced by much Canadian medical 

research as is evident in the following example: 

[T]his study finds that cannabis use is prevalent among this sample of 
chronic non-cancer pain patients, and effects are reported for a wide range 
of subjective symptoms. Health care workers need to be able to discuss 
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cannabis use with patients and to be able to accurately describe possible 
risks and benefits of cannabis use (Ware et al. 2003, p. 215). 

Further, medicinal cannabis activists and practitioners do not advocate the outright 

legalization of cannabis. Rather, they seek to make cannabis available for individuals 

suffering pain and chronic syndromes (MedicalMarijuana 2001) as well as to find new 

medicinal applications for the substance, such as for victims of multiple sclerosis (Pryce 

and Baker 2005). After nearly two centuries, following cannabis' introduction to Western 

medicine as a possible alternative analgesic to other more addictive substances (Mikuriya 

2004), cannabis has a legislated and secure place as a medicine in Canada. 

Legislation surrounding the use of cannabis for medicinal purposes makes clear 

that cannabis is a controlled substance, to be consumed under prescription like other 

narcotics issued to the ill. The legislation itself addresses medical uses of cannabis and 

does not address the issue of legalizing cannabis for personal use (MedicalMarijuana 

2001, Health Canada 2005). The Government, by endorsing the medicinal cannabis 

program and supplying from its crop in Manitoba, explicitly acknowledges that cannabis 

holds the potential to relieve many chronic effects of illness, and must take this into 

account when gauging cannabis' place as a medication (Kenny and Nolin 2003, p. 124). 

Nevertheless the debate surrounding cannabis law is aggravated when cannabis is legal 

for some and not for others, regardless of the medicinal properties of the substance. 

Moreover, cannabis sees heightened levels of social, political, and legal activism. 

This is not a common phenomenon for other prescribed narcotics such as codeine, 

oxycodone, or ketamine. This suggests that many cannabis liberalization activists see 

more than medicinal uses for the plant product. Constitutional protection of medical 

cannabis use is a milestone for medicinal cannabis proponents. Medicinal cannabis is 
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considered a major victory for cannabis liberalization since it is often viewed by 

legalization advocates as a stepping stone to decriminalization, helping to silence 

opposition by associating cannabis with medicine rather than crime. 

There is a large political and social movement devoted to decriminalizing 

cannabis. This movement seeks to adopt and/or modify the Dutch model where cannabis 

is regulated yet legitimately available, and where the cannabis issue is not aggravated by 

making its use "taboo and pushing it underground" (Iversen 2004, p. 521). Those 

advocating decriminalization of cannabis seek to build upon the findings of the LeDain 

and Senate reports as well as the legislative changes made for medicinal cannabis use. 

They argue that cannabis use is not dangerous and that it should not be defined as 

criminal. Cannabis activists put forward two convincing arguments: 1) arguments for 

cannabis as an alternative to popular legal narcotics, and 2) arguments against 

institutional and bureaucratic redundancy in the federal governments' of Canada and the 

United States of America. Both arguments are dealt with separately. 

Many activists make comparisons between cannabis and legal narcotics such as 

alcohol and tobacco (SAFER 2007). These comparisons are designed to suggest that 

cannabis is not as socially harmful as other narcotics. Reformers provide evidence 

supporting this position: there are no recorded overdoses with cannabis; violence is not 

significantly related to the substance; and the long term detrimental health effects are 

similar if not weaker than those of lifelong alcohol abuse and tobacco addiction (SAFER 

2007). Responding to those who seek to keep cannabis regulated and criminal, cannabis 

activists assess the risk of using cannabis and re-evaluate prior scientific and political 

evidence regarding what cannabis can and cannot do: 
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Thirty years later we are surely better placed to assess the real or imagined 
hazards of cannabis use. We know that millions of young people have taken 
the drug without apparent ill effects either on their health or on their careers 
- although, as with any drug, a minority have suffered adverse effects -
from dependence or psychiatric disturbance (Iverson 2004, p.523). 

While critics will point out adverse health effects in cannabis consumers, activists will 

counter with evidence of the rapid and substantial effects of lifetime 'recreational' 

tobacco and alcohol use. Thus, cannabis activists will typically purport to have 

"identified alcohol and tobacco as more harmful than cannabis" (Shiner 2003, p.777). 

Critics respond, however, by noting the pervasiveness of alcohol and tobacco use in 

Canadian society and the general unrest that legislating and restricting them would cause. 

Further, many activists look beyond justifying the leisure aspects of the substance 

compared to other narcotics and emphasize the medicinal qualities: many advocates 

recognize the historical place of cannabis as a locally produced herbal remedy (Mukuriya 

2004). 

Justifying cannabis use through an appraisal of the health costs of the drug 

compared to other legal narcotics is not the sole argument put forward by those who seek 

cannabis liberalization. While medicine, leisure and enjoyment are part of the activist's 

reasons for challenging current drug laws, there are broader institutional concerns linked 

to their fight. Cannabis activists are fighting against institutions that are embedded in 

governance: police agencies and anti-narcotics bureaucracies dedicated to the 

enforcement of drug laws on a local, national, and international scale. Critics of current 

cannabis law enforcement are fighting for reform for social and political reasons: some 

feel that cannabis criminalization is sustained by police to ensure funding and to provide 

them with more enforcement power (Gardner 2004). This is especially important when 
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one situates cannabis as part of the greater war on drugs. Many feel that the drug war is 

simply a product of drug enforcement bureaucracies. Activists realize that these 

bureaucracies play no small part in re-drafting legislation surrounding cannabis: 

There is an increasing albeit sometimes grudging acceptance that cannabis 
has become part of our culture. The laws proscribing its use have done little 
to curb the growth of its popularity among the young, and may well have 
done more harm to young people's lives than the drug itself. Sooner or later 
one suspects that moves towards the full legalization of cannabis will occur 
- although for the time being such moves will be thwarted by the monolithic 
powers of the 'drug warriors' in the USA and the UN International 
Narcotics Control Board (Iverson 2004, p.523). 

The reluctance of narcotics policing agencies to adapt their views on cannabis and 

cannabis' medicinal and social uses can be explained by the moralizing mantras of the 

politicians and spokespersons that have developed the stigma surrounding the substance. 

It is, after all, politicians who have helped develop these institutions for moral and 

political gain: 

Drugs are menacing our society. They're threatening our values and 
undercutting our institutions. They're killing our children.... Drug 
trafficking is a threat to our national security.... Let us not forget who we 
are. Drug abuse is a repudiation of everything America is. The 
destructiveness and human wreckage mock our heritage (Reagan 1986, 
pp.1138-39). 

In Canada, only 10% of federal expenditure is on rehabilitation or drug awareness and 

"90% of federal expenditure [is] on supply reduction" (Kiseley 2004, p. 156); here, 

'reduction' implies the apprehension of producers, dealers, and users. Importantly, 

narcotics police agencies developed during an era when cannabis was misunderstood and 

manipulated by moral entrepreneurs such as Canada's Emily Murphy (Giffen et al. 1993) 

and various American presidents (Shafer 1972, Gardner 2004, StopTheDrugWar 2003). 

Cannabis activists feel that the drug is simply maintained as criminal to prevent the 
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dissolution of embedded drug enforcement institutions that portray cannabis as a serious 

social evil in order to maintain their budgets (Benoit 2003, The White House 2007). 

Regardless of all the other narcotics that enter North American borders through 

clandestine networks, cannabis enforcement and interdiction in North American society 

receives a substantial budget. Though activists continually question the necessity of drug 

enforcement bureaucracies, citing government research into the social and economic 

costs of the drug war (Kenny and Nolin 2003), those institutions and actors fighting the 

drug war receive strong support from critics of cannabis liberalization. These critics also 

make their voices heard in the Canadian cannabis debate. 

Critics of cannabis liberalization are a large and politically active group. Critics 

do not discuss the health consequences of legal narcotics nor do they question the 

legitimacy or funding costs of the institutions that enforce and prosecute cannabis 

offenders. While many are quick to dismiss the claims made by cannabis critics, the 

opinions of the critics are powerful since they help reinforce the existing laws 

surrounding cannabis. This is essential to the debate surrounding cannabis since 

reinforcement of the status quo is synonymous with maintaining and strengthening 

cannabis laws. 

Many of those opposing decriminalization perceive cannabis as a gateway to 

further immoral and/or dangerous behaviour. Preventing drug addiction by eliminating 

'gateway' drugs is a powerful argument for those who advocate the maintenance of 

current cannabis laws. Gateway theory is "commonly credited to the scientific research of 

[D.B.] Kandel" (Golub and Johnson'2002, p. 5) who argues that drug users start a 

downward spiral through seemingly innocuous narcotics: 
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Advocates of this perspective derive support by superimposing research 
findings that youths tend to progress through a specific sequence of 
substances with other findings of correlations between drug use, crime, 
violence, unemployment, poverty, family dissolution and other social 
problems (Golub and Johnson 2002, p.5). 

Advocates of gateway theory suggest a positivistic relationship between cannabis use, 

addiction to 'hard' narcotics, and a life of crime by removing the drug from the context of 

use on its own. Fear is a simple by-product of this theory and evidence for panics 

developing in this manner are found in the analyses of the opium crisis in Canada (Giffen 

et al. 1993) as well as the North American crack 'epidemic' of the late nineteen eighties 

to early nineties (Reinerman and Levine 1997). Further, fears regarding physical 

addiction play a strong role with regard to how cannabis conservatives frame policy: 

The risk of developing a dependence on cannabis is one of the main 
arguments in national and international health and social-political 
discussions concerning cannabis use control policies (Soellner 2005, p. 
857). 

Gateway theory suggests that the abuse of softer drugs can encourage the use, and 

subsequent addiction to, harder and more harmful narcotics (Tarter 2006, The White 

House 2007). Though 'gateway' theory is unpopular and has been dismissed by the 

Supreme Court of Canada (Erickson and Oscapella 1999, p.316), it still finds merit with 

conservatives in the cannabis debate since it has been a cornerstone theory for the largest 

and most vocal supporter of opposition to cannabis liberalization anywhere: American 

foreign drug policy (Benoit 2003, The White House 2007). 

Further, critics of liberalizing cannabis laws argue that cannabis consumed in 

tandem with alcohol is a cause of many teenage impaired driving deaths (MADD 2003, 

MADD 2005). Affiliating cannabis with a legal narcotic, namely alcohol, critics have 

increased the potential harm of the narcotic while completely removing it from the 
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context of use on its own. The concerns of parents, and citizens in general, with respect to 

impaired driving is genuine, however, and few would argue that driving while using 

cannabis represents safe and ethical behaviour. 

There are other health risks, however. Health concerns associated with cannabis 

smoking and consumption include lung and throat cancer, psychological instability, and 

reduced sperm count in men (Hall and Solowij 1997, Health Canada 2005, Soellner 

2005). Evidence of these concerns is often used in response to the health concerns 

regarding legal narcotics tabled by cannabis activists. However, there is uncertainty in the 

medical data, and critics, much like advocates of liberalization who can also rely on 

uncertain data, rely on "the most probable adverse health effects of cannabis use 

acknowledging where appropriate the uncertainty that remains" (Hall and Solowij 1997, 

p. 1611). That is to say, neither group has definitive scientific evidence that can support 

its cause. 

These various concerns about the negative effects of cannabis are propagated by 

active political groups who feel that Canadian society needs to maintain or reinforce 

conservative attitudes, values and laws (REAL, OACP 2002). Canada's current Prime 

Minister has expressed his concern that cannabis is more destructive than alcohol or 

tobacco, condemning the previous political regime for its decriminalization plans (CBC 

2002(2)). Further, the Conservative Party of Canada was vocal against the tabling of the 

Liberal's Bill C-38 (Canada 2003). 

Finding consensus with respect to cannabis in present day Canada is not possible. 

Canadians will continue to debate the legitimacy or illegitimacy of cannabis laws for 

many years to come. However, this is not the concern of this thesis. Rather, this thesis 
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intends to examine the responses of the judiciary to cannabis in the context of this 

ongoing and heated debate. After discussing the various elements of the Canadian 

cannabis debate, discussion focuses on the methodology employed in this research thesis. 
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CHAPTER 5: METHODOLOGY 

The focus of this thesis is on the responses of the Canadian judiciary to cannabis 

cases. In order to examine judicial responses, a multi-method approach was used 

combining both quantitative and qualitative analyses. First, an analysis of sentencing 

data was undertaken since this can provide information on what judges have deemed as 

appropriate sentences for cannabis and other narcotics offenders. Studying sentencing as 

a judicial act has been done in similar research. As Macdonald et al., point out: 

Studies of sentencing outcomes have identified the importance of not just 
the facts of the case, but how they are perceived by the judges within the 
broader context of their sentencing philosophy (Macdonald et al. 1999, 
p.276). 

The information garnered through this quantitative analysis was augmented by a 

qualitative analysis of the explanations that judges provided for their sentences in 

cannabis cases. In this way, both actual sentencing data and rationales provided by judges 

for sentences were examined. 

Data Sources: Sentencing Data and Case-Law Analysis 

Sentencing data for the quantitative analysis was obtained from the Canadian 

Centre for Justice Statistics at Statistics Canada. The data set contains all narcotics 

charges which were brought to court in the index period between and including 1997 to 

2003. A seven year index period was chosen, as opposed to a single year, since the longer 

period is temporally less specific and the statistics produced will not be reflective of a 

single year. That is to say, the selection of the multi-year period is used to show long 

term patterns in sentencing practices and to increase the size of the sample available for 
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analysis. Further, the seven year index period helps increase the number of cases that can 

be included in the qualitative case-review sample. This is an important consideration 

since there are a limited number of cases reported in any given year. Each charge in the 

quantitative data set was categorized according to the appropriate section of the 

Controlled Drugs and Substances Act and by Schedule of narcotic.4 Thus, a section 4(4) 

charge for a Schedule II substance would represent an indictable cannabis possession 

charge, whereas a section 7 charge for a Schedule I substance would represent an 

indictable charge for the production of cocaine, crack, or opiates. Each record also 

included information on type of sentence received. Simple recodes were used to include 

all non-cannabis narcotics offences in one response category, thereby separating them 

from all cannabis offences and allowing sentences to be compared. The data is weighted 

by and conforms to Statistics Canada guidelines. The data set includes 158,218 charges. 

There are no personal identifiers included in the CCJS data, which eliminates any ethical 

issues. 

Utilizing aggregate data, especially data produced by the government, can be 

problematic: 

Official statistics are by no means uniform in their quality or in the political 
considerations to which they may be responding, and some sources of 
official statistics are more acceptable than others (Davies 1999, p. 143). 

Looking critically at the source data used in this thesis, it is important to recognize that 

these statistics reflect the operation of the existing criminal justice system and, as Davies 

notes above, all of the factors that influence its operation. On the other hand, these data 

reflect all cases known to the courts; they do not represent all violations of the criminal 

code related to drug use, sale, distribution or production. They do, however, represent 

4 A copy of Schedule II, Schedule VH, and Schedule VIII are included in Appendix V for reference 
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cases heard in the criminal court process and they are, therefore, excellent for 

understanding judicial sentencing practices in narcotics cases. 

The qualitative data used in this study was drawn from cannabis case transcripts 

found in LexisNexis' Quicklaw, an electronic database of case law accessible through 

academic and government institutions. Cannabis cases that were included in this study 

were found using Quicklaw's internal search engine. Note that LexisNexis's Quicklaw 

application does not contain all judgements pertaining to cannabis offences, or for most 

offences for that matter, and as such does not contain the entire population of cases; this 

issue is discussed in more detail later in this chapter. After entering "cannabis and 

sentencing" as the search criteria, the first fifty cases falling in the index period, 1997 to 

2003 inclusive, involving a cannabis offence were selected. A purposive sampling 

method was utilized since LexisNexis does not allow its users to draw a random sample 

based on time criteria: 

Purposive sampling is a sampling method in which elements are chosen 
based on purpose of the study. Purposive sampling may involve studying 
the entire population of some limited group (sociology faculty at 
Columbia) or a subset of a population (Columbia faculty who have won 
Nobel Prizes). As with other non-probability sampling methods, purposive 
sampling does not produce a sample that is representative of a larger 
population, but it can be exactly what is needed in some cases - study of 
organization, community, or some other clearly defined and relatively 
limited group (QMSS 2003). 

A sample size of fifty was chosen to be large enough to provide some sense of the types 

of responses emanating from the judiciary while staying small enough to be manageable. 

Note that there are no 'not-sentenced' or acquitted cases in the case-review sample; due 

to the selection method and the search criteria, there is no way to include non-sentenced 

cannabis cases. Further, inclusion of acquitted and not-sentenced cases would require a 

more complex method. However, since this research is interested in the variety of 
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rationales judges provide to explain their sentences, this is not particularly limiting; 

though it would be useful to hear the remarks of judges who have determined innocence 

or stayed proceedings. 

One of the limitations of this method is that there is no definitive way to ascertain 

if all cannabis cases are included in the LexisNexis Quicklaw database. It is safe to 

assume that not all cannabis cases are listed in the database, and this assumption is 

reinforced by LexisNexis in their disclaimer pertaining to Quicklaw. These omissions 

can result in a systematic bias based on how cases are selected for inclusion. Another 

limitation to the case review lies in the statements from the judges themselves to the 

cannabis crimes they address: it is possible that a judge can have a strong stance against 

cannabis trafficking and a lax stance with respect to cannabis possession. This conflates 

the issues of the cannabis debate and prevents making any distinction in the case-review 

of the multiple opinions individual judges have towards cannabis. However, since the 

qualitative data is used here to provide some context for understanding sentencing 

practices and the responses from judges to specific cannabis crimes, the approach is a 

useful one. 

While the LexisNexis cases identify individual offenders, these cases are in the 

public domain. As a result, there are no ethics issues involved with their use. A complete 

list of all cases, year of trial, and province of trial is included in Appendix II. 

5 A hyperlink to LexisNexis' Quicklaw disclaimer is provided: 
http://www.lexisnexis.ca/corporate/disclaimers.php 

http://www.lexisnexis.ca/corporate/disclaimers.php
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Research Questions 

The questions examined in the quantitative and qualitative analyses are as 

follows: 

1. What is the distribution of narcotics offences, for cannabis and all other 
narcotics, in the index period; 

2. What types of sentences are being given for the various cannabis offences 
coming before Canadian courts; 

3. How do these sentences compare with those given for similar violations of 
other drug laws; 

4. What types of responses do judges have in sentencing cannabis offenders; and 

5. What are the implications of these sentencing practices for the current debate 
over cannabis laws? 

This last question will be dealt with in the conclusions and recommendations chapter at 

the end of the thesis. These questions are central to contributing to an understanding of 

the responses of the judiciary to cannabis. 

Quantitative Analysis 

Descriptive statistics are used to analyze trends in the sentencing of cannabis 

offenders for various types of offences. The offences are ranked in the order, from least 

serious to most serious, that are found in the Controlled Drugs and Substances Act. This 

ranking also reflects the seriousness rankings these crimes have attributed to them by the 

criminal justice system, as discussed in the literature: possession of cannabis; trafficking 

or possession for the purpose of trafficking cannabis; and production of cannabis (CDS A 

1997, CCJS 2006). 
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With respect to other narcotics, the offences are ranked similarly: general 

narcotics possession, general narcotics trafficking, and general narcotics production. Note 

that the importation offence for both cannabis and general narcotics has been omitted. 

This was done since there is no way to determine what narcotics are imported due to 

limitations in the CCJS data set. The dispositions are ranked qualitatively in terms of 

confining the offenders' liberty: incarceration, conditional sentence or sentence served in 

the community, probation orders, fines, and not sentenced. In the data set, not sentenced 

is equated with a stay of proceedings, an acquittal, or a judicial dismissal of the Crown's 

case. In essence, the 'no sentence' label qualifies all cases where a defendant was not 

found guilty of the charge. 

To answer the questions outlined above, frequency distributions were produced to 

show how judges have sentenced cannabis and narcotics offenders. Chi-square statistics 

were utilized to investigate the likelihood of relationships between offences and 

sentences in the CCJS data. Utilizing the chi-square statistic has benefits for the social 

sciences: 

This test assumes only that the variables are measured at the nominal level 
(the lowest level of measurement) and, because it is a nonparametric, or 
"distribution free" test, it requires no assumption at all about the shape of 
the population or sampling distribution (Healey 2001, p.268). 

All variables included were nominal in nature; hence the chi-square test is ideally suited 

to this study. The chi-square statistic helps to determine if relationships exist between two 

variables. For example, when the research compares cannabis possession charges to type 

of sentence received, the chi-square statistic identifies the likelihood that the relationships 

are not due to chance. 
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In addition to the chi-square statistic, a measure of strength of association was 

applied. The Cramer's V statistic was used since it is suited to tables which are larger 

than two by two and which utilize nominal variables. Cramer's V "can be interpreted as 

an index that measures the strength of association between two variables" (Healey 2001, 

p.322). Cramer's V allows for an understanding of the relative strength of an association 

with values of 0 (being no relationship) and 1 (being complete relationship). 

The quantitative analysis includes all narcotics offence sentences in order to 

provide detail regarding the overall counts and rates of drug indictments in Canada's 

courts and to contrast them against cannabis sentencing practices. 

Qualitative Case Review 

As discussed earlier, a purposive sample of fifty cannabis cases was drawn from 

the LexisNexis electronic database. A review of statements pertaining to guilty cannabis 

offenders by members of the judiciary was conducted using these cases. This review was 

undertaken in order to explore the rationales judges give for their decisions in cannabis 

cases as well as to investigate the prevalence of the principles of sentencing and 

limitations to judicial discretion as outlined in the literature review. This analysis is 

based on cannabis cases in which sentences were given in Provincial and Superior courts 

or, in some cases, the Supreme Court of Canada. Each case falls in the index period, 

1997 to 2003, in order to be consistent with the dates included in the quantitative data set. 

In the sample, 28% (n = 14) of cases were appeal cases where three judges were involved 

in deliberating the cannabis offence in court. The remainder (n = 36) were judgements 
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given by a single judge. Jurisdiction of judgement, that is, where the case was tried, is 

included in Appendix IV. 

In the literature review various sentencing principles and limitations were 

identified in relation to the exercise of judicial discretion. The issues discussed in the 

literature are as follows: 

• deterrence - specific and general; 

• concern for the community; 

• remarks regarding the moral nature of the crime or criminal; 

• judicial remarks regarding discretion; 

• direct mention of the cannabis debate; and 

• mention of the proportionality/perceived harm of the crime(s) committed. 

These themes were derived from the review of the literature. They reflect the types of 

rationalizations or explanations that judges may give for their sentencing decisions. They 

may also reflect the way judges view existing laws and punishments. Further, if judges 

highlight these issues and principles of sentencing, it may reflect a harsher or stronger 

sentencing attitude when punishing cannabis offenders. 

Each case was analyzed according to the themes identified above. This analysis 

was performed to ascertain how prevalent the principles of sentencing were in the judges 

decisions. Evidence was also sought for the impact of the cannabis debate on judicial 

decision making. 

A careful examination was made of each of the cases, and instances of the themes 

identified above were recorded. For example, if a judge referred to the 'evil nature' of a 

crime, this was recorded as an instance of morality being used as a rationale for the 
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sentence given. Note that not all themes are present in all the cases sampled; in fact, it is 

not necessary for any theme to be present. However, the appearance of these themes may 

reflect the principles of sentencing or the theoretical and practical limitations to judicial 

discretion. This, in turn, may have an effect on the types of responses judges have 

towards cannabis offences and offenders in Canada's courts. 

Particular attention was paid in this analysis to the rationales provided by the 

judges for their sentencing decisions. Key quotes from presiding judges were drawn from 

the cannabis cases to illustrate the range of responses that were made. As each case was 

read, quotes were recorded in which judges directly respond to the cannabis offender 

and/or the offence in question. These quotes were picked if they referenced to the 

principles of sentencing, such as discretion and deterrence or proportionality and harm of 

the crime committed, or if they overtly referenced the cannabis debate in Canada. These 

quotes were then sorted into three nominal categories, based on the type of response 

noted. These categories reflect, broadly, the differing 'sides' of the cannabis debate: those 

supporting or reinforcing the law, those who question the law or are sympathetic to 

cannabis transgressions, and those in between. The first category reflects support for the 

law and contains responses that acknowledge the criminality of cannabis offences and the 

need to punish cannabis offenders. The next category represents those judges whose 

statements appear to show sympathy for the offenders or question the necessity of 

cannabis laws. These quotes represent opposing views of those in the first category. 

Finally, the third category represents quotes from judges whose statements show that 

cannabis is neither a serious offence nor a harmless one. These quotes are neutral with 

respect to a response to cannabis, but explicitly so. 
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Limitations 

There are a number of limitations to this study that require discussion. First, the 

data does not provide ranges for particular types of sentences. That is to say, only the 

type of sentence awarded is reported, not the length imposed. While the latter information 

would be useful, it is beyond the scope of the present study. Also, there are no geographic 

identifiers in the aggregate data making a regional analysis impossible. Finally, the data 

does not include information regarding how many judges are involved. While these 

considerations are important, the analysis presented here does provide some important 

insights into sentencing practices in cannabis and other narcotics cases. 
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CHAPTER 6: FINDINGS 

Descriptive Context of Narcotics Convictions 1997-2003 

In the following discussion, the findings follow the order of the research questions 

outlined above. The analysis starts by describing the aggregate data. This is followed by a 

discussion of those who were not sentenced; this includes those found not guilty, 

acquitted, or whose cases were dismissed for other reasons. 

The first step in the analysis compares cannabis offences to all narcotics offences 

in the index period of 1997-2003 (n = 158,218). This shows how the proportion and type 

of cannabis offences compare to all other narcotics offences in the index period. Table 1 

displays the frequency distributions for all types of offences in the data set: 

Table 1. 

Distribution of All Charges in Index Period 

Offence Type 

General Possession 

Cannabis Possession 

General Trafficking 

Cannabis Trafficking 

General Production 

Cannabis Production 

n 

82446 

8018 

57005 

2051 

8089 

609 

% 

52.0% 

5.0% 

36.0% 

1.0% 

5.0% 

0.4% 

Total 158,218 100% 
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As can be seen in Table 1 there were 158,218 narcotics charges over the seven year 

period. Of these, over 50% (n = 82,446) were general, non-cannabis related, possession 

charges. Cannabis possession represents 5% (n = 8018) of all charges, whereas cannabis 

trafficking and production account for less than 2% (n = 2660) combined. Based on the 

data, cannabis represents less than 7% (n = 10,678) of all drug-related charges. This is 

noteworthy since there is strong message regarding cannabis from cannabis conservatives 

about the level of cannabis use, yet comparatively few formal charges were found in the 

index period. Further, this distribution may influence responses from the judiciary since 

cannabis is not as common in our courts as other, more harmful narcotics. 

This research considered whether there had been any changes in the number of 

charges over the index period in addition to the proportion of charges that were cannabis 

related. This is important because an increase or decrease in charges over time might 

influence judicial decisions. Table 2 presents the distribution of the counts of offence 

charges over the 7 year index period. These data show that there is a statistically 

significant relationship which produced a Chi-squared of x2 (36, n = 158,218) = 2602.80, 

p<.0001. Though there is a statistical relationship it is due, in part, to the large number of 

cases. So, to develop a clearer understanding a crv was produced - it yielded a crv (30) = 

0.057, p.<.0001. This indicates no association and no direction between the variables of 

year and offence type: 



59 

Table 2. 

Offence Type Counts by Year of Charge 

Offence Type 

Year , 
of Cannabis General Cannabis General Cannabis General 
Charge Possession Possession Trafficking Trafficking Production Production Total 

1997 57* 1144 12 476 50 1741 

1998 640 10066 79 5414 50 708 16957 

1999 990 11657 217 6376 58 822 20120 

2000 1052 13190 324 6888 70 751 22275 

2001 1745 17037 456 12006 111 2021 33386 

2002 1959 16314 521 12865 165 2021 33845 

2003 1575 13038 432 12980 153 1716 29894 

Total 8018 82446 2051 57005 609 8089 158218 

* Low charges in 1997 can be attributed to the transformation of legislation from the older Narcotics Control Act to the 
newer Controlled Drugs and Substances Act. Though the figures are low, they are still representative counts of the 
types of offences and worth including in this analysis. 
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All charge categories steadily increased following the first year in the set. This increase is 

generally continuous among the charges, save for production, until 2003 when all but 

general trafficking drop. 

With respect to cannabis charges, there are large increases in the beginning of the 

index with cannabis possession increasing 206% between 1998 and 2002. This is in 

contrast to a 62% increase for general narcotics possession charges. Further, cannabis 

trafficking charges increased 559% while general narcotics trafficking witnessed a 138% 

increase in charge rates between 1998 and 2002. Cannabis production charges increased 

230% and general production increased 185% in this same period. Generally, charges 

increased 76% over the bulk of the index period. However, it is noticeable that cannabis 

offence charges increased more dramatically than all other general narcotics offence 

charges. Cannabis became more and more the focus of law enforcement and prosecution 

in the index data. The effects of this increase are discussed later in this chapter. 

While cannabis has proven to be costly for law enforcement and the courts (CID 

2005, Kenny and Nolin 2003), it is remarkable that cannabis accounts for less than 7% (n 

= 10,678) of all cases in the index period (n = 158,218). It is interesting that so much 

attention has been focused on a relatively small proportion of cases in our court system. 

This is noted since charges identified as cannabis possession represent 5% (f= 8018) of 

all Controlled Drugs and Substances indicted charges during the index period. While 

cannabis is often reported by law enforcement, it is apparent from the data that cannabis 

offenders are rarely formally charged and brought to court. 

Next we compared the ratios of cannabis offences rate within the cannabis offence 

category - this provided another sense of the types of cannabis offences the judges were 



61 

seeing. Table 3 provides the frequency distribution of cannabis convictions by offence 

type (n = 10,678): 

Table 3. 

Cannabis Charges by Type of Offence 

_ __ 

Cannabis Possession 8018 75% 

Cannabis Trafficking 2051 19% 

Cannabis Production 609 6% 

Total 10678 100% 

Cannabis possession represents three quarters of all cannabis charges in the index period. 

This indicates that there are almost four cannabis possession charges for every one 

cannabis trafficking charge. Production of cannabis charges represent less than 6% (n = 

609) of cannabis charges. Regardless of the low counts of cannabis charges in the courts, 

increases, as discussed above, in the rates for all offences are seen in the index period. 

This increase may have an effect on the responses of judges to cannabis offenders since 

their sentencing practices may become altered in the presence of an offence which was 

once an uncommon occurrence but became more frequent. As well, the prevalence of 

cannabis possession charges may have an impact on how judges respond since possession 

is considered a less-aggravated offence by criminal justice rankings as well as by many 

members of society, including law enforcement officers. In turn, lower trafficking and 

production counts may result in stronger sentencing responses. This result will be 
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discussed in the following sections where different types of cannabis offences are related 

to sentencing practices. 

All Narcotics Offences and those 'Not Sentenced' 

Another dimension of offences that is important is how many charges for the 

various types of offences did not result in a sentence. Those who were not sentenced are 

defined as those cases which were withdrawn, dismissed, had a stay of proceedings, or 

received an absolute discharge. Note that they do not include conditional discharge or 

suspended sentences; the data lacked the detail necessary for distinguishing these 

categories. These counts represent those cases that were found not guilty, acquitted, or 

dismissed for various reasons. Table 3.1 below displays the counts of offences not 

sentenced. Note that in all other tables following Table 3.1, not sentenced counts were 

omitted since there is no way to verify if the charges were specifically acquitted or stayed 

by a judge. 

Nearly half of all offence types received no sentence, save for general trafficking 

and both production offences. Cannabis possession charges witnessed only 51% 

conviction efficiency while 56% of general narcotics possession charges were convicted. 

An interesting disparity exists between cannabis trafficking and general narcotics 

trafficking: 53% of cannabis traffickers were found guilty while only 43% of general 

narcotics traffickers were convicted. Further, both production offences, cannabis and 

general, had high conviction ratios, with 69% and 68% respectively. These higher 

conviction ratios for production offences may indicate that the judges, as well as 

prosecutors and police officers, take production offences more seriously due to their 
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standing as aggravated offences; more discussion regarding sentencing will be provided 

later in this chapter. 

Table 3.1 

Not Sentenced by Type of Narcotics Offence 

Cannabis Possession 

Count 

% within offence type 

General Possession 

Count 

% within offence type 

Cannabis Trafficking 

Count 

% within offence type 

General Trafficking 

Count 

% within offence type 

Cannabis Production 

Count 

% within offence type 

General Production 

Count 

% within offence type 

Not Sentenced 

3924 

49% 

36107 

44% 

962 

47% 

32239 

57% 

191 

31% 

2626 

32% 

Total 

Count 

% of all charges 

76049 

48% 
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While we can't infer a great deal from the not sentenced counts, it is nevertheless 

interesting to see how effective prosecutors and the police are in presenting cannabis and 

other narcotics cases for trial. Further, it is interesting to note that drug offences, notably 

cannabis and general trafficking, are only likely to receive a conviction half the time, 

especially when there are strong anti-narcotics statutes and embedded anti-narcotics law 

enforcement units in Canada. 

Cannabis Possession, General Narcotics Possession and Disposition Received 

Relating cannabis dispositions to corresponding general narcotics dispositions 

helps us understand the practices and nuances related to narcotics legislation in the 

criminal court system. Table 4 compares cannabis possession sentences with general 

narcotics sentences. A statistical analysis of the relationship between type of offence and 

type of sentence produced a Chi squared of % (4, n = 50,433), p<.0001 = 95.70. The 

assessment of strength of association yielded a crv (4) = .04, p. <.0001, indicating that 

while a relationship exists between these variables, the strength of the association is 

negligible. 

The data in Table 4 indicates that sentences are not typically oriented towards 

incarceration; rather they appear to be more moderate for simple possession of cannabis. 

The most dominant sentence type for cannabis possession was a fine, given in 57% (n = 

2318) of all cannabis charges. This is similar to general possession which showed that 

55% (n = 25471) of those found guilty received a fine. The next most dominant sentence 

for both cannabis possession and general possession offences was probation, 

representing, respectively, 19% (n = 776) and 23% (n = 10575) of cases receiving this 
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sentence. Only 11% (n = 466) of those found guilty of cannabis possession and 13% (n = 

5841) of those found guilty of general narcotics possession were incarcerated. It is 

significant that fines are the dominant mode of sentencing for all possession offences, 

especially when looking back at the principles of sentencing such as specific and general 

deterrence, as well as the concept of proportionality. 

Table 4. 

Cannabis Possession, General Possession and Disposition Type 
Disposition Offence Type 

Cannabis Possession General Possession 
Incarceration 

Count 

% within offence type 

Conditional Sentence 

Count 

% within offence type 

Probation 

Count 

% within offence type 

Fine 

Count 

% within offence type 

Other 

Count 

% within offence type 

Total 
Count 

% within offence type 

466 

11% 

25 

1% 

776 

19% 

2318 

57% 

509 

12% 

4094 

100% 

5841 

13% 

439 

1% 

10575 

23% 

25471 

55% 

4013 

9% 

46339 

100% 
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However, returning to the sentencing maximums where fines and incarceration 

are indicated for cannabis possession offences, it would appear that fines are sufficient 

and preferable to incarceration sentences by the judiciary. Further, it appears that judges 

deem that monetary punishment is both commensurate to the crime of possession of 

cannabis, and serves the need for specific and general deterrence. Perhaps this result is 

indicative of differing responses to cannabis in the courts. 

Contrasted against other narcotics, however, there is no strong variation in 

sentencing practices which would suggest that judges differentiate between cannabis and 

other narcotics when sentencing for possession offences. The more important finding is 

that a less serious sentence of a fine is deemed appropriate by judges more than half the 

time for those offenders found guilty of possessing illegal narcotics. 

Cannabis Trafficking, General Narcotics Trafficking and Disposition Received 

Looking at the aggravated offence of trafficking, Table 5 below compares 

cannabis trafficking sentences to general narcotics trafficking sentences. The Table 

produced a chi-squared of x2 (4, n = 25855), p <.0001 = 148.91 as well as crv (4) = .08, 

p<.0001. This indicates that while there is an association between the variables, it is very 

weak. 

Illegal trafficking of cannabis represents a small portion of all narcotics charges, 

representing 1% (n = 2051) of all cases, and only 19% of all cannabis cases in the 

aggregated data. However, there are differences in sentencing patterns for offenders who 

have been found guilty of trafficking. These differences will be discussed below. It is 

possible that these differences are accounted for by the perception that trafficking of 
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harder narcotics, other than cannabis, is an aggravated offence with a strong social and 

moral stigma attached to the practice. 

In terms of sentences received, 39% (n = 422) of cannabis traffickers were 

sentenced to incarceration while general narcotics trafficking offences saw 54% (n 

=13255) of charges awarded incarceration. Cannabis traffickers, it would appear, are less 

likely to receive an incarceration sentence compared to other narcotics dealers; this 

disparity may be evidence of a response from the judiciary regarding the severity of 

trafficking other narcotics compared to the trafficking of a less harmful substance. The 

next most dominant sentence for cannabis and general narcotics traffickers was a 

conditional sentence order for 22% of both cannabis and general narcotics traffickers. 

Probation and fine ratios were similar for cannabis and general trafficking offences, 

representing, roughly, 18% and 11% respectively. General narcotics trafficking received 

more aggravated sentences compared to those given for cannabis trafficking. Returning to 

the percent increase over the index period, it is interesting to note that even though 

cannabis trafficking charges increased 559% during the bulk of the index period, 

incarceration of cannabis offenders by judges is 15% lower than that for general narcotics 

trafficking. 
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Table 5. 

Cannabis Trafficking, General Trafficking and Disposition Type 

Offence Type 

Cannabis Trafficking General Trafficking 
Incarceration 

Count 

% within offence type 

Conditional Sentence 

Count 

% within offence type 

Probation 

Count 

% within offence type 

Fine 

Count 

% within offence type 

Other 

Count 

% within offence type 

Total 

Count 

% within offence type 

422 

39% 

241 

22% 

188 

17% 

211 

19% 

27 

3% 

1089 

100% 

13255 

54% 

5557 

22% 

2763 

11% 

2645 

11% 

546 

2% 

24766 

100% 

Sentencing counts shows that trafficking is considered an aggravated offence 

since incarceration sentences dominate both cannabis and general narcotics. However, 

there is a diversity of sentences for both categories of traffickers. This diversity is 

generally contiguous between the two types of trafficking offences, save for the 
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difference in incarceration ratios and the higher likelihood of probation and fine 

sentences for cannabis traffickers as opposed to general narcotics dealers. If the 

principles of deterrence and proportionality are applied, is it possible that there is a lack 

of consensus over the severity of trafficking specific varieties of narcotics? While 

sentencing counts show that the judiciary typically utilizes incarceration for traffickers, 

the odds are good that many judges will apply a less serious sentence to a cannabis 

trafficking offence rather than a general narcotics trafficking offence, suggesting that 

judges have differing opinions on what is an appropriate sentence in these cases. This 

differs considerably from the findings regarding the use of custody in simple possession 

cases. Further, returning to the sentencing maximums outlined above, judges have 

sentenced some cannabis traffickers to incarceration as suggested by the sentencing 

maximums, but many more have been awarded conditional sentences or fines and 

probation for these offences. The key difference here is that judges are more likely to 

provide aggravated sentences for general narcotics traffickers compared to cannabis 

traffickers. 

Cannabis Production, General Narcotics Production and Disposition Received 

While many illicit narcotics are produced outside of Canada, crack, 

methamphetamine and cannabis are all produced in Canada for local distribution as well 

as for export. Table 6 below shows the trends in sentencing for cannabis growers and 

chemists who mix other illicit narcotics. A statistical analysis produced a chi-square 

statistic x2 (4, n = 5881), p< .01 = 14.23 as well as a crv (4) = .05, p. <.01 indicating that 

while an association exists between these variables, it is extremely weak. 
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Production is the most aggravated of all the cannabis offences. This is reflected in 

sentencing maximums, where the maximum sentence for cannabis production is 7 years 

incarceration, and the maximum sentence for production of non-cannabis narcotics is a 

possible life sentence in incarceration. 

Sentence types awarded for cannabis growers varied compared to those given for 

general narcotics producers. The most common sentence awarded for producers of both 

cannabis and general narcotics was a conditional sentence order given to 30% and 39% 

respectively. The next most common sentence awarded for both offences was a fine given 

to 27% of cannabis growers and 25% of general narcotics producers. This was followed 

by incarceration, where a disparity is noted; 26% of cannabis growers received 

incarceration compared to only 21% of general narcotics producers. While the difference 

is not substantial, it is noteworthy since the production of other narcotics is identified as a 

more serious offence in the sentencing maximums and by law enforcement officials. 

However, since there was 230% increase in cannabis production charges in the index 

period, it could be inferred that judges were responding to a growing problem in the 

criminal courts. 

It is clear from the results presented in Table 6 that there is a division in 

sentencing practices pertaining to cannabis production. Similarities in sentencing for both 

cannabis producers and general narcotics producers in the index period suggests that 

judges respond fairly similarly to both types of offences, though the presence of roughly 

26% of both offences receiving a fine is of note since production is considered a serious 

offence. Perhaps the variety of sentences awarded for cannabis production, and general 

narcotics production, is a good indication that not all judges respond to the severity of the 
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crime in the same way. Continuing, perhaps some feel that some production crimes, such 

as mixing one's own crack for personal use or growing three cannabis plants in the 

basement closet, are insignificant crimes in comparison to all the other drug production 

crimes. 

Table 6. 

Cannabis Production, General Production and Disposition Type 

Incarceration 
Count 
% within offence type 

Conditional Sentence 

Count 
% within offence type 

Cannabis Production 

107 

26% 

128 

30% 

Offence Type 
General Production 

1183 

21% 

2130 

39% 

Probation 
Count 
% within offence type 

Fine 
Count 
% within offence type 

Other 
Count 
% within offence type 

Total 
Count 
% within offence type 

65 

16% 

114 

27% 

4 

1% 

418 

100% 

700 

13% 

1358 

25% 

92 

2% 

5463 

100% 

In looking at the sentencing data, it is interesting to note that while cannabis 

offences represent less than a tenth of the total charges in the index period, cannabis 
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charges increased, proportionally, much faster than general narcotics charges. This is 

important since it shows that Canada's judges were exposed to more and more cannabis 

offences throughout the index period. Compared to general narcotics offending, which 

increased at a fraction of the rate cannabis offending, the perception of cannabis as a 

growing problem may have had an influence on judicial practices with respect to 

cannabis cases. However, it is interesting to note, even with large increases in the 

frequency of cannabis offences, sentencing practices were relatively stable in their 

heterogeneity. 

While there are many instances where sentencing maximums sentence types are 

followed for possession and production offences, there are just as many where they were 

not. Further, for all types of drug offences, save general narcotics trafficking, there is no 

uniformity or regularity in sentencing: Canada's judiciary awards a variety of sentences 

in narcotics cases, and only in a specific instance, such as general narcotics trafficking, 

do they follow sentencing maximum sentence types more than half the time. This lack of 

consistency with respect to the existing legislation and the sentencing maximums lends 

weight to the argument that judges craft their own responses using their discretionary 

power. Why these sentencing patterns exist is unexplained, however a look at case-law 

and the verbatim explanations of judges for the sentences they imposed in cannabis cases 

will provide some insight on this issue. 

A Qualitative Analysis of Cannabis Cases 

In this section the results of the qualitative analysis of cannabis cases are 

presented. As noted above, this analysis was based on a review of 50 cannabis cases 
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appearing in the LexisNexis data base. The methodology included reviewing each of 

these cases for evidence of explanations or rationales for the sentences given to cannabis 

offenders. Evidence was sought of the application of the sentencing principles discussed 

in the literature, as well as reference to the cannabis debate. Table 7 displays the data 

with respect to the specific themes found in the case review. For example, if a judge 

mentioned the need for general deterrence or discussed the cannabis debate, this was 

recorded as such. Note that a theme was only flagged once, regardless of how many times 

it was mentioned in the case. Table 7 displays the counts of the themes found in the case-

law review. 

Of note, less than half the cases coded cited specific deterrence as a 

concern, while just under two thirds cited both the principles of general deterrence 

and concern for the community. Further, proportionality of sentence to the crimes 

committed was only mentioned in under a third of all coded cases. While morality 

was only mentioned in 9 cases (16%), it is noteworthy that nearly one in five of the 

cases had a judge relating drug offences to moral constructs as outlined in the 

theory chapter. 
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Table 7. 

Distribution of Sentencing and Judicial Discretion Themes 

Theme Present 

Number of cases in which 

theme present 

% of cases in which 

theme present 

General Deterrence 

Social/Community 
Concerns 

Specific Deterrence 

Proportionality/Harm 

Moral Nature of Crime 

Mention of Cannabis 
Debate 

32 

30 

22 

16 

9 

5 

64% 

60% 

44% 

32% 

16% 

10% 

Note, n = 50 

It is important to note that judges cite legal, moral, and social justifications 

for punishing those who transgress the law. Further, it is possible that the adherence 

to the principles of sentencing may have an effect on what types of sentences 

judges give. In the next section, the discussion expands on the qualitative case 

review and examples are provided of how these principles are used. 
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Responses to Cannabis: Discussion of the Data Derived From the Case Review 

It has been shown that sentencing of cannabis offenders and to some extent all 

narcotics offenders is a diverse and multi-faceted practice. While the quantitative analysis 

shows the range of sentence outcomes, actual responses from the judiciary add texture 

and nuance to the statistical analysis of sentencing practices. Comments by judges who 

have deliberated in cannabis cases in Canadian courtrooms show a variety of opinions 

regarding the substance. Statements range from declarations of shock and outrage at the 

offences (e.g., R. v. Gordon [1997], R. v. A.A. W. [1997]) to discussions of the nature of 

the law. For example, some judges suggest that the law may not accurately reflect the 

average Canadian's position with respect to cannabis (e.g.., R. v. Malmo-Levine [2003], 

R. v. Wey [1999], R. v. Krieger [1998]). These positions are apparent when judges show 

support for cannabis laws or anger at the prevalence of cannabis offences in their 

courtrooms. 

Statements expressing outrage and shock show that, when confronting cannabis 

offences, some judges feel the sections of the Controlled Drugs and Substances Act are 

indeed valid and suited to the society which they regulate. The following quote is an 

example of this stance by a sentencing judge in a cannabis trial: 

Those who engage or assist in the distribution of drugs commit a most 
serious offence. Such activity is reprehensible and justifiably warrants the 
anger and revulsion of responsible members of society (R. v. Gordon 
[1997]). 

Note that the sentencing judge in R v. Gordon [1997] responds to narcotics as though 

they are all similar, making little differentiation between the offending narcotic, cannabis, 
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and other illicit substances. This lack of differentiation is also found in a general 

statement related to the trafficking of cannabis: 

Those who contribute to the availability of unlawful drugs on our streets 
and in our schools are engaged in a commercial enterprise often inextricably 
linked to consequential criminality and other social evils (R. v. A.A. W. 
[1997]). 

However, another judge identifies what the perceived social effects of cannabis are, and 

builds discussion around them; note the language pertaining to addiction and the 

consequences of this that are attributed to the user: 

The use of marihuana is a vice that is indulged in by many people in this 
community. In almost all cases of serious juvenile crime the predisposition 
reports that I have read show that the young offender is addicted to 
marihuana and, probably for that reason, is lazy and unwilling to be a 
conscientious student, with ultimately disastrous consequences for his or her 
career and social life. I do not overlook the fact that in this case there is no 
evidence that the Accused sold marihuana to children, but adults who smoke 
marihuana set the example that children follow (R. v Ross [1998]). 

Sentencing practices of some judges follow the recommendations made for sentencing by 

Parliament; namely, judges will punish with the principles of sentencing as a guide. The 

themes of general and specific deterrence {R. v. Lambe [2003], R. v. Phan [2002], R. v. 

Holder [1998]) were used as justifications for imposing aggravated sentences, such as 

incarceration or long term conditional sentence orders. An example of these principles in 

practice provides context, where a trial judge explains why incarceration is preferable to a 

conditional sentence or house arrest sentence order: 

Protection of the public is my primary goal in sentencing him for these 
offences. Individual and general deterrence have been stressed to achieve 
that goal and that will not happen if I permit [the defendant] to serve his 
sentence in the community (R. v. Lambe [2003]). 
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An excellent example of the reasons used for giving long penal sentences is outlined in R. 

v. Cyr [1997], where the convicted offender attempts to appeal his nine year 

incarceration sentence for conspiring to traffic large amounts of cannabis. The appeal was 

allowed, and the sentence reduced to seven years incarceration, though the analysis of the 

sentencing judge's motives by an appellate judge is telling: 

The judge's opening remarks in sentencing these two men laid emphasis 
upon the seriousness of their offences, the magnitude of the value of the 
narcotics, the fact that the brothers had been engaged by the ringleaders of 
the conspiracy and that one was the captain and another a crew member in 
the ocean-going vessel used for the importation of the drugs. While 
acknowledging that neither had a criminal record relevant to their offences 
as well as their pleas of guilty and probable remorse, he nonetheless 
indicated that public protection was a dominant consideration and that the 
public was entitled to be safeguarded against persons bringing drugs into 
society where they will be consumed by children and others "who may not 
have the strength of character to resist them" (R. v. Cyr [1997]). 

Concern for community and harm prevention for society in general, as shown above, can 

be used to reinforce long aggravated sentences, such as incarceration or conditional 

sentence orders, for cannabis offenders. Further, judicial remarks outlining the nature of 

the offence and the social consequences of narcotics offences show that cannabis is taken 

very seriously by many members of the bench regardless of the socio-legal debate 

surrounding cannabis. However, there are other comments, made when addressing and 

sentencing cannabis offenders, which suggest that cannabis crimes are less serious in the 

minds of the judges than the legislation and law enforcement make them out to be. 

While some judges see cannabis offences as in need of punishment and the acts of 

possession, trafficking, and production as necessarily criminal, others do not paint all 

cannabis offenders with the same brush. There does exist, based on the qualitative 

review, a variety of opinions and responses to cannabis emanating from the judiciary; 
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evidence of more responses is provided in the following paragraphs. Further, there is 

specific evidence to show that there is some confusion surrounding what constitutes an 

appropriate response to cannabis and cannabis legislation. 

The case review revealed that some judges simply aren't sure of how to proceed. 

Some statements and cases leave the impression that the sentences given vary so much 

because the legislation and sentencing maximums, as well as precedents and case-law, 

are ambiguous. This lack of clarity is exemplified by the sentencing judge in R. v. 

Shacklock [2000]: 

I start out by noting that sentencing is not a science. In saying that I point 
out that you cannot necessarily compare a disposition in one case to another 
and say the facts are identical and, therefore, the sentences should be the 
same. The Court must be responsive in terms of recognizing the objectives 
that must be met in terms of sentencing. The Court, especially the trial 
Courts, must be responsive to what the legislators say and to what the 
superior Courts say in decisions (R v. Shacklock [2000]). 

This last quote gives weight to the necessary nature of judicial discretion; judges, being 

different individuals of varying opinion, cannot assume a standard or model exists in 

sentencing. Instead, they gauge each case on its merits as it arrives before the courts 

using the available measures, whether they are the principles of sentencing or case law. 

Another example of this reliance on the principles of sentencing is given by a judge in R 

v. Patryluk [2002]: 

In addition, we have to pay attention to the objectives of sentencing, again 
as laid down by Parliament, including not only the objectives of 
rehabilitation and so on, but as well as the objectives of deterrence and 
denunciation. Generally speaking, this means that sentences must also be 
geared to deterring the offender, as well as others, from committing crime, 
particularly crimes of like-kind, and to denouncing the conduct giving rise 
to the crimes (R. v. Patryluk [2002J). 
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If sentencing is case based, yet limited to the general practices of sentencing found in 

case law and the restrictions set forth in the sentencing maximums, it is interesting to see 

how some judges respond to what can seem to be overwhelming options for offences 

whose severity and social harm are heavily debated: 

There are so many differing sentences for marihuana offences in this 
Province that it cannot be said that there is any common judicial opinion as 
to what is the right thing to do (R. v. Dean [2002]). 

Further, there are opinions which do not cite confusion, which do not recognize the 

necessity for punishing cannabis offenders, but which offer insights suggesting that 

not all members of the judiciary are prohibitionist, confused, or simply value 

neutral with respect to Canada's cannabis debate. 

Moreover, while judges are capable of practicing discretion, they are restrained by 

their professional duty from overtly engaging in lawmaking. Judges who have voiced 

their opinions regarding cannabis, through sentencing practices and statements, make it 

clear that they leave the construction and adaptation of law to Parliament. That is not to 

say that judges cannot be sympathetic and provide less aggravated responses to cannabis 

than their peers who disapprove of all cannabis and drug offences. A good example of 

this last point can be found in the remarks of Justice Deschamps of the Supreme Court of 

Canada: 

Canadian society is changing. Its knowledge base is growing, and its 
morals are evolving. Even if it was once the case, and in my view it never 
was, the prohibition against cannabis is no longer defensible. My analysis 
leads me to conclude that the little harm caused by marijuana casts doubt 
on the appropriateness of state intervention in this case. When I weigh 
prohibition against, first, other available methods for countering the harm 
that marihuana use presents and, second, the problems caused by 
marihuana use, I must conclude that the legislation is inconsistent (R. v. 
Malmo-Levine/Caine [2003]). 
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This attitude is noteworthy since it conies from a Supreme Court Justice. However, note 

that the Justice does not say the legislation is wrong, rather that it is 'inconsistent'. 

Perhaps the limits to judicial discretion play a powerful role in repressing judicial 

activism. However, other judges make remarks similar to Justice Deschamp's by 

providing statements which seem supportive of those who question laws the judges 

themselves are forced to uphold. This is exemplified in R. v. Saunders [1998], where the 

theme of social morality once again makes an appearance. While the judge's sarcasm is 

noted, there is a sense that the judge does not find the offender's behaviour wholly 

criminal compared to the stronger themes noted earlier: 

This court passes no moral judgement, but it must pass legal judgement. Mr. 
Saunders, you may respect the laws as they relate to possession and use of 
marijuana, or you may think that they are nonsense.. .If there is a law which 
so offends your conscience that you feel compelled to openly and civilly 
disobey that law, then you may, as was Ghandi, be worthy of respect (R. v. 
Saunders [1998]). 

More sympathetic evidence is shown when a judge presiding over a cannabis case 

directly questions prosecutorial demands for tough sentences, perhaps finding a middle 

ground between prosecutorial demands for strong sentencing practices and the social and 

legal transitions occurring with respect to cannabis in the index period: 

In my view, the Crown's 'get tough' approach runs afoul of Parliament's 
intentions as set out in the Criminal Code that custodial sentences should be 
dispensed with caution and that an accused should not be deprived of his 
liberty where less restrictive sanctions are available (R. v. Smith [1997]). 

Further, there is evidence that the cannabis debate effects the decision making processes 

of judges. This is exemplified by a judge who acknowledges cannabis' status as a debated 
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substance and acknowledges the legal medicinal aspect of cannabis as well as the efforts 

of those activists arguing for decriminalization: 

There is a debate in Canada, as well as in the US at the present time, a 
debate ongoing as to the medical benefits of cannabis in its crude from. This 
debate has been carried into the courts in a number of drug prosecutions in 
Canada in recent years. Current writings on the subject show that the 
Government of Canada is at the present time being petitioned by some 
individuals to create an exemption as provided for under the Controlled 
Drugs and Substances Act, to allow for the legal dispensing of cannabis 
marihuana hi its crude form (R. v. Krieger [1998]). 

While this last remark makes no positive or negative response to cannabis offenders, it 

does indicate that the debate has been involved in the assessment of cannabis offences in 

Canada. Another good example is given in R. v. Malmo-Levine [2002], where the 

consequences of the debate are mentioned and the necessity for Parliament's response is 

noted: 

We agree that the effects on an accused person of the criminalization of 
marihuana possession are serious. They are the legitimate subject of public 
controversy. They will undoubtedly be addressed in parliamentary debate (R 
v. Malmo-Levine [2002]). 

These remarks provide a richer understanding of divergent responses to cannabis in the 

judiciary and, reinforced by the quantitative analysis, help to show that there may be 

divergent sentencing practices as well. 

The findings from the qualitative data analysis related to cannabis sentencing 

practices suggest that while cannabis is a contested topic in Canadian society, it is also a 

contested topic within the judiciary. The evidence suggests that cannabis, and narcotics 

offences in general, are not responded to uniformly by the judiciary. Further, judges hold 

a variety of opinions regarding how to respond to cannabis offences. Importantly, there is 

a distinct disjuncture between the legislation's recommended sentencing maximums and 
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the actual sentencing practices of the judiciary with respect to cannabis; there is no 

consistency in the sentencing of cannabis offenders given the sentencing maximums 

provided by Parliament. 
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CHAPTER 7: Conclusions and Recommendations 

Judging from academic research, governmental inquiries, and news media reports, 

cannabis is the focus of a heated debate in Canadian society. While some feel that 

cannabis is necessarily illegal and that its use violates the shared obligations Canadians 

have constructed to maintain equitable and repeatable social relations, others argue that 

cannabis is not a dangerous drug and its use should not be illegal. Regardless of which 

side of the debate people are on, there is no consensus regarding how to deal with 

cannabis use. 

This research focused on the practices of a subset of the Canadian population, the 

judiciary, and has provided a glimpse into its varying responses to cannabis. The research 

has examined sentencing practices in cannabis, and other narcotics cases as well, to 

produce an analysis of the types of responses that the judiciary has to various cannabis 

cases. The examples presented above show no uniformity of view regarding cannabis and 

cannabis offences among the judiciary. This finding is supported by statements drawn 

from judicial decisions which reflect varied opinions regarding cannabis and cannabis 

sentences. Some judges agree that cannabis is a social problem that contributes to the 

existence of criminal behaviour in Canadian society. Other judges treat cannabis 

offenders less severely, noting Canadian morals and values are changing and that our 

legal definitions may someday also change. However, judges on either side of the 

discussion agree that the law stands as written and that it is not for the judiciary to engage 

in lawmaking. Rather, it is the role of the judiciary to uphold the law, though it is capable 

of recommending where change may be needed. Further, it is the role of the judiciary to 
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uphold the Canadian Charter of Rights and Freedoms which guarantees the rights of 

citizens to fair trial and fair prosecution. While many cases address the Charter, this study 

does not; however, further research may yield a discrepancy between responses in cases 

where the Charter is involved and those where the accused does not claim the Charter 

was violated. 

These findings point to the diversity of perception in the collective consciousness 

of our judiciary; while there are divergent opinions regarding a specific issue, all are 

bound to follow the letter of law since it is through the rule of law that solidarity and 

social cohesion are maintained. Thus, while judges do respond differently from one 

another in sentencing and in statement, they are bound by their collective responsibility to 

uphold existing laws until these laws are either transformed or repealed. 

Several recommendations can made regarding future research in this area. First, a 

detailed history of the evolution of cannabis as a social substance and as a narcotic would 

have helped to explain what cannabis is and why its use is contested. Second, looking at 

the quantitative analysis, a more detailed data set would have provided the possibility of a 

more elaborate picture of sentencing practices. This detail would have required 

requesting more specific data on the types of offences, and the specific lengths or 

amounts of the punishment awarded; a numeric analysis of sentencing length would have 

allowed for a stronger statistical analysis to be completed. Third, while the qualitative 

case review provides context regarding sentencing decisions, it does not provide an 

opportunity to discuss the issues directly with judges. Developing a semi-structured 

interview guide, centred on the topic of cannabis in the courts and in Canadian society, 

would provide more detailed information on the issues addressed in this research project 



85 

as well as the unique reflections of those who have been involved in sentencing cannabis 

offenders. While these recommendations would have provided a more in depth and 

detailed analysis, the methodology used in this study was able to provide important 

insights into sentencing in cannabis cases and to warrant further research in this area. 

This study is a pilot study into an important area in Canadian society. The 

findings show that cannabis cases elicit complex responses from Canada's judges; the 

verbal responses found are neither uniform nor on one side of the cannabis debate. 

Second, the research shows that there are diverse sentencing practices with respect to 

cannabis offences. This suggests that while maximums and sentence types do exist which 

recommend the type of sentences legislators find most appropriate, Canada's judiciary is 

reflective and creative when sentencing cannabis offenders. This demonstrates the 

discretionary power of judges in our criminal court system. Further, the research shows 

that regardless of the media attention and law enforcement rhetoric associated with 

cannabis offences, slightly more than fifty percent of cannabis offenders are successfully 

prosecuted. At the same time, criminal justice and law enforcement officials continue to 

demand enforcement and prosecution tax dollars for a drug war which, in the courts, sees 

as many acquittals and dismissals as it does convictions. 

Finally, with respect to the functional theory discussed earlier, it should come as 

no surprise that in a highly developed and complex society, all individuals are capable of 

holding differing opinions while still consenting to the rule of law. Judges show a variety 

of sentencing practices with respect to cannabis. However, these diverse sentencing 

responses are very similar to the responses given for all other narcotics offences in 

Canada, suggesting that the responses of judges to drugs in general are divergent. Further, 
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they are divergent with the views of Parliament with respect to the sentencing of cannabis 

offenders, showing, more often than not, that judges are willing to sentence all drug 

offenders more leniently than the legislative assembly would like. These findings 

reinforce the argument that legal, moral, and social debates are prominent even in the 

courts which uphold and regulate the laws our society collectively develops. Regardless 

of its role, the judiciary is prone to subjective moral differentiation like any other social 

group in society. While no concrete answer can be given to what opinions judges may 

personally hold, the evidence presented in this thesis shows that judges are active in the 

cannabis debate through their sentencing practices. 

Cannabis will be debated for many years in Canada. Looking to those individuals 

whose duty it is to react to legal and moral transgressions may be a good method for 

determining when specific legal definitions are no longer as concrete as they once were. 

Cannabis is a substance over which there is considerable debate including questions of 

common moralities, the validity of laws, and the strength of social cohesion; perhaps the 

responses of the judiciary may be a litmus test for citizens and politicians alike for 

determining when changes are in order for our laws, attitudes, and perceptions. 

Acknowledging when specific laws are outdated or ill-designed for the society of which 

they regulate represents part of the broader processes of social change. These processes 

involve many actors in society and help to create solidarity among social actors 

differentiated by background, creed, and belief. They also help to create consensus 

among groups who would otherwise be antagonistic. Our responsive judiciary, an 

institution which has contributed to social change before, is an institution where 
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collective sentiments can be translated into socially transformative judgements, which 

can then shape and transform the common morality of Canada and its citizens. 
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APPENDIX HI: Seriousness Rankings 

•Tcrcrat Crjg Raxracg fcCR) Survey - badgn-Basec 

5.12 SERIOUSNESS INDEX 

Striousiitsj Index 
Inridaa-basedL'Clt Valatot Coding Structure 
a) Yu&aocK against the penoo - Crmnal Code 

Violation Coce 

1110 
UJ3 
1130 
1150 
1163 

ir.o 
12:0 
1310 
1510 
1520 
1525 
1610 
1620 
1623 
1629 
1630 

1320 
1410 
1450 

1330 
1423 
14*3 
14-0 
153-3 
1550 
1563 
1625 

114-3 
1430 
1463 
1540 
1545 
1340 
14S0 
1627 

Murder 1st Degree 
Murder 2ad2>egae 
Mr.psL'iugbK: 
Ctusbal Negligence Causng Dealt 
tther Related Offence; Caassag Death 
Attenptec Murder 
Conspiracy to Coacr Murder 
Aggravated Sexual Assault 
Kidnapping 
Kostase-takiES 
Tiaf3cV.rig ai?»r»ocs 
rlobtery 
Eworaoa 
E\?tosrv«s Causing Death Bodily Kartn 
Anon - Disregard for Rucm Life 
Oier Violatons against tbe psrsoc 

Sexual Assault with a Weapon 
Aggravated Assault - Level 3 
Disctarg e Firera: w.±, latent 

Sexual Assault 
Assault w.± Weapon or C auiui? Bodily Hann - Level 2 
Unlawful]}- C auang Bodily Harm 
Crrnfrw' Negligence Causing 3odiiv Hann 
Abductor; Uader 14. Not Parent Gtardija 
Abductoc Under 14. Ccorravecng A Custody Order 
Abductoc Under 14. r -̂Parent Guardian 
CriannalHarassraent 

Icfinicide 
Assault-Level 1 
Assault Agxas: Peace-RMc Office 
Abdixtuc Uader 16 
? prove Children From Cauda 
Oier Snual Cruses 
OdierAs&aulrs 
Uttering Threats 

V.«: Jfeos'.tv 

25 years 

25 yean 

1- years 

10 years 

5 yean 

Canadian Centre for Justice Statistics - Statstcs Canada Page 236 

' Taken from C O S (2006) Uniform Crime Reporting Incident-Based Survey, pp.236-238 
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U c f c s Crace RercCTis C~CR Surrey - acidrat-Baad 

Striottsatsi Index 
b; Prcostry and Other Criirrirai Code. Fateal tora. 

Provmrial Sssires 

Violation Code 2>>cr.3Eon MwPeaahv 

2120 

3S43 

4r.o 
4220 
4230 
424-3 
4310 
4320 
43:0 
4343 
S563 

21 :o 
2163 
3115 

!i 
371-
3751 
3S20 
3S41 

3reu sad Enter 
Offensive Weapcc; - Expjouves 
kstruccac Coccaassira of Ac: for Tenorisa: 
Kors Terconsa: 
Instruct Offeree ib: CasaaL OrzarsaDoc 
Trafickag-Heroia 
TrafartaiE-Comae 
Trafackas - Oiier CDSA 
Tnfiffcng - Csaassis 
Itapocuaoa sad ?rod>:acQ- Heroin 
Iraponaaoo sad Produnoa- Cocaae 
Irapccuacc sad Produraoa- Otis- C2SA 
SapcctsaoQ - Cencabc; 
XasooaL Defease Ac: 

Arson 
Fraud 
Liiag off the jjrails of prorcuaoo of a p«noc irate: 18 
LsicaFiHcau-Uaaz jaitaboc 
Counterfeita? Cca-ency 
FaaUtate Terrorist Acor.ty 
fcnmicaaoQ Justice Syvex Parnqpanr 
Offences Sjelatec *o Ccrency 
Cccsiat Offence for Crirmr.V Oranrococ (Pan XII 
C O 

.3 vears 

'.4 yean 

2130 
2132 
2132 
2150 
2P0 
21"2 
3710 
3120 
3365 
33̂ 3 
33"5 
33S0 
3455 

m 
3713 
3"1S 
3^S0 
3S25 
4S25 

Taef:Ov«rS5.DCO 
Taaft of 3 asotor rets j» over S5.0C0 
Taeft over S5.C03 from a a»»: vessde 
Possession of S:O^E Goods 
Mischief 
Mischief Over <5.CCO 
Offence Against PubUc Order (Part II C.C.) 
Proonaz" 
WeareofTrafackai 
Possession Contrary to Order 
Possession of Weapons 
Uaffjtnorizsd Impartial Bqrccang Weapons 
Diictaaoa of Quid PorcogKphy 
Property or Service for Tenons: Acnvttv 
Freezag of Fcoperry. Di;cIonae. Audi: 
Parnarate is Actrvtry of Terrorist Group 
Harbour 0: Conceal terrorist 
Offences Asians: Sigh: of Property (Per. DC C: 
Proceeds ofCrta* (CC) 
Proceed; of Carte (CDSA) (asaired 01-02-02} 

Canadian Centre for Justxe Saisacs - Statutes Canal* Pass 23" 

Ucfcca Crje Raxraig TJCK Surrey - badea-Based 

41:0 
4120 
4150 
4140 
4440 

Possession-Heroin 
PossessJoc-Cocazs 
Possession-ftterCCSA. 
Posses sMt-Cacaibis 
Prochrioa - Caarabis 

. v a n 
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APPENDIX IV: Frequency Distribution of Jurisdiction in Case-Law Review 

Jurisdiction of Offence in Case-Law Review 

% 

Alberta 8 16.0 

British Columbia 7 14.0 

Newfoundland 9 18.0 

Nova Scotia 4 8.0 

Ontario 11 22.0 

PEI 1 2.0 

Quebec 1 2.0 

Saskatchewan 8 16.0 

Supreme Court 1 2.0 

Total 50 100.0 
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APPENDIX V: Schedules II, VII, and VIII of the Controlled Drugs and Substances 
Act7 

SCHEDULE II 

(Sections 2, 3, 4 to 7, 10, 29, 55 and 60) 

1. Cannabis, its preparations, derivatives and similar synthetic preparations, including 

(1) Cannabis resin 

(2) Cannabis (marihuana) 

(3) Cannabidiol (2-[3-methyl-6-(l-methylethenyl)-2-cyclohexen-l-yl]-5-pentyl-l , 3 -
benzenediol) 

(4) Cannabinol (3-n-amyl-6,6,9-trimethyl-6-dibenzopyran-l-ol) 

(5) Nabilone ((±)-trans-3-(l,l-dimethylheptyl)-6,6a, 7,8,10,10a-hexahydrc—l-hydroxy-6,6-
dimethyl-9H-dibenzo[b,d]pyran-9-one) 

(6) Pyrahexyl (3-n-hexyl-6,6,9-trimethyl-7,8,9, 10-tetrahydro-6-dibenzopyran-l-ol) 

(7) Tetrahydrocannabinol (tetrahydro-6,6,9-trimethyl-3-pentyl-6H-dibenzo[b,d]pyran-l-ol) 

(7J)3-(l,2-dime%lheptyl)-7,8,9,104e1xahydro-6,6,9-trimethyl-6H-dibenzo[b,d]pyran-l-ol 
(DMHP) 

but not including 

(8) Non-viable Cannabis seed, with the exception of its derivatives 

(9) Mature Cannabis stalks that do not include leaves, flowers, seeds or branches; and fiber 
derived from such stalks 

1996, c. 19, Sch. H; SOR/98-157; SOR/2003-32, s. 1. 

7 From Lexum "Controlled Drugs and Substances Act", Federation of Law Societies of Canada, Retrieved 
September 11 2007: 
http://www.canlii.Org/ca/sta/c-38.8/ 

http://www.canlii.Org/ca/sta/c-38.8/
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SCHEDULE III 

(Sections 5 and 60) 

Substance 

i 1. Cannabis resin 

; 2. Cannabis (marihuana) 

Amount 

3kg | 

3 kg 

SCHEDULE VIII 

(Sections 4 and 60) 

Substance 

1. Cannabis resin 

2. Cannabis (marihuana) 

Amount 

l g 

30 g 

1996, c. 19, Sch. VHI; SOR/97-230, s. 16. 


