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Abstract 

This thesis examines specialized courts (such as drug courts and mental health courts) across 

what is known as Canada and how they meet the needs of Indigenous persons. This thesis 

explores such courts' admission and participation policies and connects under an Indigenizing 

framework developed from four Indigenous scholars. Then, it explores the experiences of 

Indigenous persons with previous drug-related criminal convictions and the experiences of 

service providers whose roles support those clients. In general, Indigenous persons are 

disproportionately excluded from participation in specialized courts. I argue current specialized 

court policies fail to adequately account for colonial challenges and barriers faced by Indigenous 

peoples. I suggest recommendations that acknowledge the need for programs to return to 

Indigenous communities, allow for Indigenous autonomy and self-governance of such programs, 

Indigenous development in programs, and increased capacity to individualize approaches to the 

participant's needs. 
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Introduction 

My thesis contributes to the growing body of work surrounding the over-representation of 

Indigenous persons in Canadian jails and prisons. I examine specialized courts (e.g. drug 

treatment courts, mental health courts, etc.) as measures potentially diverting accused Indigenous 

people from incarceration, as well as the barriers and challenges for such Indigenous persons in 

obtaining access to specialized courts. Specifically, I examine admission criteria and policy, 

policy and rules for participants once enrolled, the relationship between specialized courts and 

other justice system areas, and the unique needs and experiences of Indigenous persons in the 

criminal justice system. By examining policy, interviewing Indigenous individuals who were 

previously incarcerated, interviewing actors within or adjacent to the criminal justice system 

(both Indigenous and non-Indigenous) who might help Indigenous people access specialized 

courts. I have concluded that Indigenous persons are systemically excluded from specialized 

courts by analyzing their information through an Indigenous theoretical lens. 

Indigenous over-representation in jails and prisons is not something new – government agencies 

have been aware of the issue for decades (Jamil, 2020). Despite an extended awareness of the 

problem, Indigenous over-representation in corrections has become worse, not better. As noted 

by the Correctional Investigator of Canada, Ivan Zinger, “In the ten-year period between March 

2009 and March 2018, the Indigenous inmate population increased by 42.8% compared to a less 

than 1% overall growth [in the total adult custodial population] during the same period (Zinger, 

2019).” While the growth of Indigenous incarceration is very concerning, the problem is made 

even more severe given that overall incarceration rates in Canada have been falling since 2017. 

Indigenous persons account for around 30% of the incarcerated population (across both 

provincial/territorial corrections and federal corrections), but less than 5% of the Canadian 
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population overall, and so are over-represented by more than six times. The Truth and 

Reconciliation Commission of Canada drew substantial attention to the over-representation of 

Indigenous persons in corrections (Truth and Reconciliation Commission of Canada, 2015a) and 

many other systemic challenges and inequalities faced by Indigenous peoples, yet the issue 

persists. In fact, in the 94 Calls to Action produced by the Truth and Reconciliation Commission 

of Canada (2015b), multiple calls spoke to the (in)justice issues and oppression facing 

Indigenous peoples. Call 30 states clearly, “We call upon federal, provincial, and territorial 

governments to commit to eliminating the overrepresentation of Aboriginal people in custody 

over the next decade, and to issue detailed annual reports that monitor and evaluate progress in 

doing so.” Despite commitments from the provincial, territorial, and federal governments to 

implement all 94 calls to action (Assembly of First Nations, 2018), Indigenous incarceration 

rates continue to rise. 

This thesis cannot suggest one clear solution to reducing the over-representation of Indigenous 

persons in Canadian jails and prisons – it is too large and too systemic of a problem to address 

through specialized courts that combined serve only a few hundred clients every year. However, 

I believe the thesis contributes substantially to the relevant works concerning Call 31, which 

states, “We call upon the federal, provincial, and territorial governments to provide sufficient and 

stable funding to implement and evaluate community sanctions that will provide realistic 

alternatives to imprisonment for Aboriginal offenders and respond to the underlying causes of 

offending (Truth and Reconciliation Commission of Canada, 2015b).” Given that specialized 

court programs offer an alternative to incarceration that also addresses the root causes of crime, it 

stands to reason that this thesis contributes to the knowledge that could help achieve the 

realization of Call 31. It must also be acknowledged that I, an independent Indigenous graduate 
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student, should not have been required to produce this work, and I am filling a gap in research 

and action that should not exist. Instead, as per their official commitment to the Calls to Action 

(Assembly of First Nations, 2018), governments should have examined this issue and responded 

to it long before 2021. 

To produce this work with the intention of applying decolonizing principles and Indigenous 

methodologies, I developed a theoretical framework that focuses on 1) place and being 2) the 

processes of engagement surrounding Indigenous-focused works, 3) engagement of the studied 

Indigenous persons in the process, 4) desire-based research surrounding Indigenous peoples, and 

5) Indigenous identity as a form of healing from colonial trauma. The policies and practices of 

both specialized courts and the experiences of those interviewed were observed through an 

approach based on these five pillars. Doing so demonstrated that many drug treatment courts and 

mental health courts do not have policies or practices that expressly acknowledge the colonially 

produced disadvantages of Indigenous applicants, nor do they consider the unique circumstances 

of Indigenous clients once they are enrolled in the programs. Further, such programs lack the 

resources and Indigenous involvement to produce culturally relevant and meaningful 

programming for Indigenous clients. 

Based on my data, the criminal justice system as a whole does not provide adequate culturally 

meaningful programming or resources. Differing areas of the criminal justice system (e.g. courts, 

prisons, community correction, etc.) have challenges of limited communication between them 

and lacked knowledge of how different areas of the system functioned. However, even if 

different parts of the system were better aware of the different types of programming and 

processes, it would have been unlikely to have much impact given that many supportive 

programs were under-resourced and highly inaccessible to Indigenous persons (reasons 
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including, for example, lack of legal resources, location, and lack suitability of available 

programming).  

Through this thesis, I initially aimed to contribute knowledges that could produce reform in 

specialized courts. However, it became clear through interviews with Indigenous participants 

that reform of specialized courts should not be the objective. Instead, they emphasized the 

importance of Indigenous-led, -governed, -developed, -implemented, and -evaluated alternatives 

to the current Canadian “correctional” model. Programs that centre Indigenous knowledges and 

cultures, as well as colonial history and its impacts, stand the greatest chance of actually 

providing the support that criminalized Indigenous persons need. As such, this thesis evolved 

from prioritizing reform to prioritizing abolition.  

Based on the key findings from my analysis, I have produced several recommendations. I should 

note that, while I may be the first (or one of the first) to make these recommendations 

specifically in these contexts, I am by no means the first to provide similar recommendations 

broadly. Indigenous peoples and organizations, activist groups, and the Truth and Reconciliation 

Commission of Canada are among some of those who have provided similar recommendations 

on how to support Indigenous persons on justice matters better. Generally, my recommendation 

is that Indigenous communities be permitted to govern their own justice matters and be 

supported with the resources required to do so. However, where that is not observed, the 

following specific recommendations are provided. The policy and procedures for specialized 

courts be re-developed in collaboration with Indigenous peoples. Further, that Indigenous-

specific policy is produced by Indigenous peoples. Additionally, existing policy should be 

examined for instances where it may produce systemic racism. With regards to supportive 

programming, such programming should have its resources increased so that service providers 
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have the time and tools necessary to actually serve the needs of their clients. In a similar vein, 

programs should not be required to provide a one-size-fits-all approach with their program 

delivery and should instead have the operational framework to individualize their approach to the 

needs of their clients. Finally, Indigenous clients should have access to relevant Indigenous 

service providers when enrolled in such programming and be able to access the necessary 

programming within their community. The recommendations fit with the theoretical framework 

by 1) place and being – allowing Indigenous clients to access supports in areas of cultural 

relevance and which are accessible; 2) the processes of engagement surrounding Indigenous-

focused works – the experiences of Indigenous clients are valued as much as the potential 

outcome (which also contributed to the decolonization of the justice system); 3) engagement of 

Indigenous persons in the process – by including Indigenous persons in the development, 

implementation, and evaluation of such programs, 4) desire-based research surrounding 

Indigenous peoples -  by focusing on the empowerment of Indigenous clients and the resilience 

and wisdom of their communities, and 5) Indigenous identity as a form of healing from colonial 

trauma – by ensuring that cultural access is at the forefront of the process to help Indigenous 

clients being healing from colonial harms. If the recommendations were to be followed, it is 

likely that Indigenous clients would have greater access to alternatives to incarceration, thereby 

contributing to lowering the over-representation of Indigenous peoples in jails and prisons. As an 

added benefit, Indigenous clients would have access to cultural supports, healing, and 

community – all of which could contribute to the long-term success of the criminalized 

Indigenous persons in question. Finally, steps in these directions would allow the governments to 

uphold their commitments to the Calls to Action and contribute to reconciliation efforts. 
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Chapter 1: About Me and Context 

“We go to the schools and they leach the dreams from where our ancestors hid them, in the 

honeycombs of slushy marrow buried in our bones. And us? Well, we join our ancestors, hoping 

we left enough dreams behind for the next generation to stumble across.” - Cherie Dimaline, The 

Marrow Thieves 

Introduction 

This chapter is supplementary to the core of this work. Specifically, I wanted to highlight my 

own personal history. I believe this is important because it lends additional context to the work I 

have produced. Further, there is often little opportunity for the reader to get to know the scholar 

behind an academic work. I have regularly wanted to understand the contexts of writers 

following their texts. Through my journey with ADHD, I have found it is easier for me to 

maintain focus and interest on a text when I found a way to feel invested, often by learning more 

about the author. Finally, I find there are so few opportunities for academics to show themselves 

as whole people beyond their work. So much of what we do leaves us isolated, and in academia, 

we are placed in a situation where we can only learn about our colleagues through whatever can 

be gleaned from publications, conferences, or social media. I hope that you, as a reader, enjoy 

reading this thesis. If anyone (besides my committee) ever chooses to read this, please feel free 

to reach out. I would love to hear from you. 

I have included this preface for the purpose of explaining my intentions with this work and the 

intentions behind some of the choices within this text. Specifically, I have included information 

on my writing style, on the development of this research, and on the language I have used. These 
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are all important factors in contributing to decolonizing the research process1, and I want to be 

deliberate and draw attention to these intentions I bring to this work. 

Acknowledgement of Indigenous Differences and Terminology  

Historically, Indigenous groups are homogenized in academic writing. The Canadian 

government defines Indigenous persons as being a part of three distinct groups: First Nation, 

Metis, and Inuit (Statistics Canada, 2019). Documents that most Canadians have the greatest 

access to, such as government texts, legal documents, and press releases, tend to focus on one of 

these three groups or on Indigenous groups as a whole. While there is absolute validity in 

examining the Indigenous population of Canada as a whole, approaches that homogenize 

Indigenous communities fail to recognize the distinct cultures, traditions, and experiences of 

different Indigenous groups. Further, it should be noted that currently accepted best practices, 

most frequently observed by Indigenous authors, Indigenous organizations, and those within the 

field of Indigenous Studies, include the intentional naming of belonging to specific communities, 

nations, or kinship groups. 

The Government of Canada recognizes more than 630 First Nation communities. Each of these 

nations is distinct. Further, academics and the governments in Canada have failed to 

acknowledge some of the Indigenous communities in Canada (The Dene Nation, 2018). While 

Indigenous communities and nations are all interconnected by virtue of being the Indigenous 

Peoples of Turtle Island, they still maintain their own communities. These communities are 

distinct in their language, cultural practices, traditions, and ways of life. It is not my intention to 

overly generalize or homogenize Indigenous peoples and communities of Canada, but, for lack 

 
1 I acknowledge that the research process I am engaging in is inherently colonial, particularly given that I am doing 
so at a state-funded institution. Though decolonization will never be truly possible through this format, I am keen 
to contribute to any possible decolonization I can. 
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of better terminology, I am forced to refer to these groups using language that does not 

distinguish them sufficiently. I also utilize the term ‘Canada’ for want of a better term, in full 

acknowledgement of the unceded and surrendered territories within its borders (Wilson, 2018), 

as well as treaty lands whose contracts were implemented in bad faith or through inappropriate 

practices (Centennial College, 2020). I am studying courts that are part of the settler-colonial 

state known as Canada. 

I assume responsibility for any mistakes observed in this chapter, including, but not limited to, 

terminology errors and inaccurate accounts of Indigenous persons or communities. Furthermore, 

I am merely one Indigenous voice, and my words do not speak for all Indigenous Peoples or 

communities. It is also possible (or even likely) that after this document is published, the 

terminology that I use and consider to be acceptable might evolved to the point where it is no 

longer the best choice of language. When such a time occurs, please do not utilize this chapter as 

a justification for out-of-date or unwanted terminology, and instead, call Indigenous Peoples or 

communities by what they themselves identify as appropriate.  

My Story of Being Indigenous 

I do not exactly remember when I first understood myself as being Indigenous – nor when I 

began identifying myself as Indigenous, but I have three significant memories related to my 

Indigenous identity and the lack of knowledge I had growing up about who I am, my identity, 

and culture. The first was around when I was in the sixth or seventh grade. I remember being in 

Mr. Godin’s social studies class, and we were learning about the fur trade. He explained to us 

what Indigenous peoples are and then asked if anyone in the class was Indigenous (or back then, 

the terminology was likely “autochthones” as I attended a French immersion school). I knew 
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enough to put my hand up, but when further questioned, I could not elaborate because I had 

shared all that I knew. 

My second and third memories are embarrassing to me now, but I am opting to share them 

anyway as I know I am not alone in these experiences, and I wish I could have known at the time 

that others had gone through this. My second memory is from high school. I had walked into the 

building with a few friends, and we smelled what we thought was marijuana. Someone in my 

group of friends corrected us that it was white wage being smudged in ceremony for the 

Aboriginal Students Group. I learned the group had free food in their lounge, which is ultimately 

why I bothered to attend. 

I share these embarrassing stories for two reasons. First, as I have previously mentioned, I want 

these accounts to exist somewhere so that if someone who identifies with my experiences ever 

reads, then they will know it is a common – or at very least shared – experience. Second, I think 

these specific stories highlight the disconnect I experienced to my Indigenous identity and 

culture until early adulthood. 

My journey to reconnection to my Indigenous identity is not one I wish on others. While I am 

grateful and humbled beyond words for being given many opportunities to learn more about 

myself, family, ancestors, and community, I wish the process had taken place in a more uplifting 

setting. I say this because my Indigeneity is fundamentally woven within what is officially called 

corrections. I gained the greatest access and opportunity to reconnect with my heritage through 

corrections. In Edmonton, as much as half of the incarcerated population in an institution were 

Indigenous – meaning that there were often cultural opportunities through my work placement. I 

very much doubt that I would have begun the journey towards reconnection if I had not been 
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working in corrections because events put on by corrections were my first circles, my first 

sweats, and my first access to speaking with Elders. 

I am mixed-race, white and Sahtu Dene. I was raised white because my mother was raised as if 

she was white. The purpose of this was to protect her and her siblings from the violence faced by 

my Indigenous grandmother and her siblings. I do not want to tell stories here that are not mine 

to tell, but I will briefly mention that my grandmother, Mary, some of her siblings, and both of 

her parents (deceased before I was born) survived residential schools. We are not exactly sure 

which communities we belong to, but we know we are Sahtu Dene from the Fort Good Hope 

First Nation – this is where my grandma’s mom was born and where she attended residential 

schools. I will never know exactly what happened to her – all I have ever known from my 

mother is that whatever happened to her grandma (my great-grandma). However, my grandma, 

Mary, attended the Fort Resolution Indian Residential School. Again, there is little that my mom 

and I know of her experience, though we know from her accounts that there was tremendous 

abuse experienced by some of the other children there. The one thing I know for sure is that is 

where she learned the French language, and that being a quick study lead her to being considered 

‘good’ by the nuns there. We also have additional lineage from my great-grandfather – who was 

from a different Indigenous community still on Treaty 11 lands, which I learned from my 

grandmother and mother. Based on the location my grandmother was born, he may have been 

from the Deh Gáh Got'ie Dene First Nation. Alternatively, it is possible he was from Liidlii Kue 

First Nation. However, I will not claim to be a member or descendent from either of these First 

Nations as I do not yet know if I actually have links to these specific first nation communities. I 

include this speculation so that you, the reader, can understand just how fragmented our history 

is. I have spent countless hours trying to figure it out, and I regularly feel shame for not knowing 
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yet. I have reached out to countless individuals from these First Nation communities for 

confirmation but have not yet received any definitive answers. 

My Dene identity has been pieced together by my mother and me over the last two years. Every 

couple of weeks, we mustered up the energy to dig through everything (our lineage documents, 

family photos, histories known by relatives, and my mother’s recollections) and try to figure it 

out. Fortunately, we now know much more than we did a few years ago. 

However, many other things have been much more accessible to me. Elder teachings, 

ceremonies, and traditional art forms have been much more accessible to me. I regularly have the 

opportunity to engage with the broader urban Indigenous community through these means, and I 

always leave feeling so full and happy. My art, my participation in ceremony, and my 

commitment to learning about my history is an act of resistance. My grandmother and her family 

could not have done what I do now, and I feel so fortunate that I get to figure this out alongside 

my mother and her mother. Once I had established reconnecting and healing, it was like a whole 

new world opened to me. To this day, I am so blown away by the patience, love, and acceptance 

I have experienced from urban? Indigenous peoples from different communities of origin in 

helping me to reclaim what I have lost. Further, I am honoured by the friendship and welcoming 

attitudes that are constantly being offered to me.  

I have learned about the true value of reciprocity in reconnecting with my heritage. Though my 

cultural knowledges are developing (something I believe will be a lifelong journey), I still know 

that I have something to offer. I can act as a bridge to connecting other Indigenous Peoples like 

me - who did not know their heritage – with the right people and resources to begin that healing 

journey. I can also actually step up and use the knowledges I do have to fight against racism, 

oppression, and colonialism. I can use my voice and privileges to amplify the voices of other 
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Indigenous urban community members. Finally, I think I can contribute by highlighting and 

showcasing some of the amazing things about Indigenous Peoples, groups, and communities so 

that they might reach more non-Indigenous peoples.  

Getting Into This Research 

After less than a year working in corrections, I knew I could not work there alongside my 

incarcerated kin. I had the time to form connections with those incarcerated, learn our shared 

histories, and get to know them as people. First, I vowed to contribute to the change by being 

“one of the good ones.” I figured I would be a member of staff who treated those prisoners or on 

conditional release well. I would listen to their stories, share my feelings and lives with them 

when they did the same with me, and I would never set out to punish them or police trivial 

matters. I think I did a good job of that for a while – I treated all persons I was working with 

(Indigenous or not) with the same respect I hoped to receive. Interestingly, in the nearly eight 

months I worked at a halfway house, I was never once working while an individual was 

suspended and had their conditional release revoked. Upon reflection, I believe this was mostly 

owing to my desire to discuss issues that would result in discipline as they arose and work 

towards a solution, validate the feelings of those I was working with, and that I did not start 

every shift with the intention of catching them doing something they were not permitted to do. I 

still did my job, but I did it without trying to make them into the bad guys. 

There came a time when I could no longer even work in corrections. I was not permitted to treat 

those I was working with like humans while doing my job. I was unable to share myself with 

them as in the ways they were sharing themselves with me – I could not tell those in the halfway 

house about my life because it was deemed inappropriate by my superiors. I always come back 

to this one story. At the halfway house I worked at, the residents were not permitted alcohol or 



13 
 

drugs. In addition to that rule, they were not permitted anything that bore an image or reference 

to alcohol or drugs. One day, at 20-years-old, I was told by a senior colleague to confiscate a toy 

race car from an Indigenous resident in his sixties. It “needed” to be confiscated because it was 

an authentic model of a real-life race car. For those unfamiliar, race cars often are covered with 

brand sponsorships – including alcohol brands. So, I was told to confiscate a toy race car from 

one of our best-behaved residents because it had a few centimetres wide sticker for a beer brand. 

That is what our tax dollars were going into. Confiscating that toy car did not make the facility 

safer, strengthen my relationship of trust with the resident, or really benefit anyone in any 

discernible way. But those were the rules. If I had not done as directed by my supervisor, I would 

have been disciplined for not doing my job. I regret the choice to participate in confiscating that 

car, as I contributed to the dehumanization of someone who really had not done anything wrong 

morally by having a model race car.  

It was after I confiscated the toy, I started exploring the idea of pursuing research instead of 

working within the system. Firstly, I feared that many of those doing research did not have the 

practical knowledge and experience of what it is like in corrections. Further, I became highly 

disillusioned with the justice system because it appeared to me that all those working within the 

system were aware of the issues, but nothing was changing. Sure, there were people who 

apparently only got into that line of work to create an outlet for their hatred and punitive 

instincts, but the majority of those I worked with seemed to be highly compassionate individuals. 

It just seemed like we never had the resources we needed to make improvements, and the policy 

we worked under left no room for innovation (or even just doing things differently than how 

others were doing it). 
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My decision to pursue this specific research project came after working at the Edmonton Drug 

Treatment Court. At the time I worked there, the court served about twenty clients at a time. 

Given the average time to graduation was over a year, it meant that there were really only twenty 

spots a year at that specialized court. While I was working there, Indigenous clients filled two of 

those spots, though, by the time I left, there were no Indigenous participants at all. In sharp 

contrast, Indigenous peoples accounted for over 40% of the incarcerated population of Alberta 

(Jamil, 2019). It seemed like such an extreme failure on behalf of the justice system that I knew I 

needed to do something about it. 

Purpose of This Research 

The purpose of this research was ultimate to identify if the policy of specialized courts accounted 

for and supported Indigenous populations. Specifically, does policy account for the colonial 

trauma and barriers experienced by criminalized Indigenous persons, does it meet their unique 

needs, is it culturally relevant, and does it at very least ensure equal access and outcomes for 

Indigenous persons as with non-Indigenous persons. Originally, my intention was only to include 

drug treatment courts in the study. However, additional research and participant interviews 

indicated a broader need to explore specialized courts across what is known today as Canada. 

Specifically, this project is intended to shed greater light on the admission policies and processes 

of specialized courts programs and to identify ways that the unique needs of Indigenous 

applicants are responded to (if at all). While the review of policies was highly illuminating on the 

failures to consider Indigenous needs, thereby excluding Indigenous clients from admission, it 

was also necessary to consult with Indigenous persons and their service providers to explore the 

impacts of those barriers. Additionally, as it was never my intention to produce a document that 

only ever harped on about the negatives, I wanted also to include information on processes and 
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procedures that are meeting the needs of Indigenous clients in or adjacent to the criminal justice 

system. 

In combination, the policy analysis and interviews I will discuss in the remainder of the thesis 

highlight the tremendous barriers to success Indigenous Peoples face within the criminal justice 

system, with decreased access to diversion programs because of their increased criminalization, 

by having the ‘wrong kinds’ of addictions, and by the racist perception of being higher risk. 

Despite relevant Calls to Action (Truth and Reconciliation Commission of Canada, 2015b), 

Indigenous Peoples are constantly found without access to specialized court programs as an 

alternative to incarceration. 

My research will highlight the importance of Indigenous autonomy in the development of justice 

programs. In the case of specialized courts, Indigenous clients would have substantially 

improved opportunity to be admitted to such programs if the policy better accounted for colonial 

factors (e.g. systemic racism, higher risk for criminalization, higher risk for addictions, higher 

risk for mental health challenges, reduced access to supportive services). However, the absolute 

ideal would see the defunding of institutional corrections and the redirection of those funds to 

Indigenous developed and run community criminal justice alternatives. 

My analysis is important to Indigenous communities across what is known as Canada as it 

provides an additional explanation for our over-representation in jails and prisons. Additionally, 

it is important because it identifies clear examples where institutional failings are negatively 

impacting Indigenous persons. Identifying areas of need is essential for the powers that be to 

correct them. By exploring the policy of specialized courts, I was able to identify areas that did 

not account for the different lived experiences of Indigenous persons, for systemic racism and 

racial bias in the criminal justice system, and which ignored their already substantial over-
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representation in the criminal justice system. My research growing body of academic and 

community work on systemic racism, particularly institutional racism, in the Canadian criminal 

justice system. If governments across Canada are committed to the Calls to Action identified by 

the Truth and Reconciliation Commission of Canada (Assembly of First Nations, 2018), my 

research is also highly relevant to those governments as it could serve as a tool to identify 

systemic failings contributing to the ongoing colonization and oppression of Indigenous Peoples. 

In the short term, this work would be best mobilized in policy development for specialized courts 

to ensure they are more inclusive and accommodating of Indigenous persons. It also provides 

some potential explanatory factors to the problem of over-representation of Indigenous persons 

in Canadian jails and prisons, as previously mentioned. Finally, the recommendations found in 

this thesis could be of use to those involved in program delivery where criminalized Indigenous 

persons are included in the client base. In the long term, it serves as evidence for the need for 

greater study on government policy and its impacts on Indigenous peoples – with particular 

emphasis on the need for Indigenous methodology and analysis conducted by Indigenous 

researchers.  

My Writing and Tone  

I wanted to produce research that I felt could contribute to the academic literature that attends to 

the topic of reducing the over-representation of Indigenous Peoples in the criminal justice 

system. My ADHD is essential to the ways I read and write – I was only formally diagnosed and 

began treatment about four months ago2. Before knowing this was the source of many of my 

educational difficulties, I really struggled with reading for school. In fact – I never actually read 

 
2 At the time this was written (June 2021). 
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more than a few lines of any of the assigned readings in my undergraduate degree. Upon 

beginning this degree, I learned that I could read an entire article if it were written differently 

than was the standard practice. Specifically, I had the easiest time reading articles that felt like it 

was a conversation between the scholar and myself. So often, the need to sound intelligent or the 

presumption the reader is familiar with all discipline-specific jargon made texts completely 

unreadable for me. When discussing it with non-academic peers, particularly those working in or 

adjacent to the justice system, I realized many others felt that way as well, even those without 

ADHD.  

Following my discoveries, I opted to write this thesis with a more conversational, accessible 

tone. I want you to know who I am. I want you to hear my voice in how this is written. Most 

importantly, I want you, reader, to be able to read this and have it keep your attention. I am 

confident in my own intelligence, and I am confident in yours, reader. Because of that, I do not 

feel the need to create an elitist space with my writing or bog it down with flowery and dense 

language. So, when you read this, please understand it is written like this deliberately.  

Additionally, there are instances where I could not find a “credible” source to explain 

knowledges I have from Elder teachings, ceremonies or just general cultural knowledge obtained 

through daily life. Many Indigenous knowledges are passed orally (Porter, 2008), and even those 

written down are sometimes not intended to be published without context or guidance. As such, I 

have opted to include these knowledges despite their lack of citable material so as to remain 

authentic to the ways I know. Where these instances occur, I will identify them accordingly. 

Self-Reflection 

I must acknowledge some of my personal insecurities as an often white presenting, 

neurodivergent, Indigenous woman, as these are sure to bias my writing. First and foremost, I am 
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constantly worried about being “Indigenous enough.” As previously mentioned, I grew up 

without contact or connection to my community. I am often concerned about if I have the right to 

be doing this work. Wouldn’t it be so much better if someone who was immersed in their 

Indigenous culture from an early age be the one to do this? These thoughts are often racing 

through my mind. However, I also know that it is the fault of colonialism that I was disconnected 

from my community. Further, I know that it was my “fault” that I became reconnected with my 

culture, as well as broader Indigenous urban communities, in adulthood. I also must 

acknowledge that my experience is a common one. In fact, many young Indigenous Peoples, 

particularly those of us who are mixed race, had to grow up with this disconnect.  

My sessions with Elders and experiences with other Indigenous peoples have shown me that 

there is no way to be “Indigenous enough” beyond being yourself and demonstrating your good 

intentions with your actions. I know I am Indigenous enough. I also know that if there is anyone 

reading this who is unsure of their right to their own Indigeneity, you are also enough. Practicing 

our cultures and embracing our identities is an act of resistance. 

With that said, I believe it would be disrespectful of me not to acknowledge the ways that I have 

benefited from the perception that I am white. Though many people can tell I am Indigenous by 

looking at me (or at least that I am mixed race), I am easily overlooked and presumed to be 

completely white. Further, I have the European last name of my father. I have endured nowhere 

near the degree of bias, discrimination, and racism that other Indigenous persons have endured 

simply because I am “not that Native looking.” Not only that, but the same was true for my 

mother in many ways. As a result, I have not only lived a relatively privileged life, but I have 

experienced intergeneration benefits because of the perceived whiteness of my family. I am 
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confident that without my privilege much of what I have “achieved” would not have been 

possible. 

In acknowledgement of my privilege, I must commit myself to Indigenous communities. I am 

not only Indigenous when it is convenient to me (e.g. when it qualifies me for a scholarship or 

gets me a job interview). I am Indigenous all the time. With the privilege that comes with others’ 

perception of me, with my access to education, and with the overall good quality of life that has 

been afforded to me, I must commit myself to supporting Indigenous communities. Being a part 

of a community includes being there for that community.  

Conclusion 

I hope that this section has painted a picture of who I am. In better knowing me, I hope you can 

better understand my work and are able to gain meaning from it. I also hope it is clear how much 

this work has meant to me over the course of my adulthood.  For me, corrections and Indigeneity 

are fundamentally woven together in my personal story. I would not know who I am if it weren’t 

for the cultural resources made available to me in working in corrections – but I never want that 

to be the case for anyone else. There should have been a better way. A way that didn’t require 

thousands of Indigenous peoples again to be removed from their lands and communities. I made 

the best out of a bad situation. I want to make it clear that this is not my endorsement of 

corrections or even to be looked at as a silver lining. The same people and institutions that are 

responsible for me not knowing my heritage are those that over-incarcerate and over-criminalize 

Indigenous Peoples. I do not owe them a damn thing, but I believe I do owe Indigenous 

communities my time and dedication towards reducing our over-representation in corrections. 

This thesis is one of my first steps towards that goa 

l.
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Chapter 2: Review of Literature on Colonialism and Indigenous Peoples in the 

Criminal Justice System 

Introduction to Colonialism 

Before a productive effort can be made to understand the specific nuances I am exploring in this 

piece, a basic understanding of colonialism is required. When I say basic, I do not mean the 

general education all Canadians received that could be summed up on a single sheet of paper. 

Instead, I mean a fundamental understanding of the legal, cultural, social, psychological, and 

physical impacts of colonialism against Indigenous Peoples in what is now known as Canada. 

These fundamentals might seem like massive topics to cover. That is because they are. However, 

they are central to our basic understanding of Indigenous Peoples. Colonialism and the criminal 

justice system might as well be considered one and the same, as far as I am concerned. For 

example, what is now known as the Royal Canadian Mounted Police (RCMP) were originally 

the North West Mounted Police (NWMP) (Gerster, 2019). The NWMP was established with the 

express intent and priority to enact colonialism against Indigenous peoples using military-like 

practices. 

In this introduction, I highlight relevant events in Canada's colonial history. I use the word 

highlight because it is impossible to do the topic justice without dedicating this entire thesis to it 

or (realistically) several books3. My accounts below are insufficient in exploring the individual 

or community experiences that impacted peoples' experiences. Even so, I try to provide 

meaningful context and nuance. Unfortunately, my own experience when working with non-

 
3 I acknowledge that books alone are insufficient in sharing the colonial history. Many cultural and historic 
knowledges of Indigenous peoples are transmitted though other art forms, such as storytelling, or cultural 
practices, such as ceremony. 
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Indigenous peoples is that the full breadth of colonialism is often not considered in conversations 

surrounding Indigenous Peoples, much less actual reconciliation. Following the brief historical 

accounts, I indicate specific ways that the justice system upholds and perpetuates colonialism. 

Lastly, I explore historical vs modern colonialism. 

Also, though this chapter (and the next) is functioning as a literature review, it will not be limited 

to 'verifiable sources’. Specifically, I will draw on my own cultural knowledges and lived 

experiences, as well as teachings from other Indigenous persons (e.g., Elders, knowledge 

keepers, relatives, community connections, etc.) throughout this thesis. I have done this to 

commit my own act of decolonization in relation to academic spaces. While any academic can 

highlight the importance of citing and confirming sources, I also acknowledge the limited 

definition of a 'verifiable source.' I cannot cite a teaching from an Elder such that a reader could 

find it in my bibliography and use that to obtain access to these teachings. Not only would that 

be rude to the Elder as they might not want their knowledges shared, but also because such 

information is often conveyed orally (Indigenous Foundations, 2009). There is, of course, no 

public, easily accessible database of all Indigenous knowledges, and sometimes the information 

itself cannot be understood without the teacher. To consider these forms of knowledge as lesser 

is to engage in colonialism because these are some of the ways we share our information. 

A Brief Historical Account of Colonialism in "Canada"  

The section below focuses on highlighting some fundamental elements of colonialism. It is 

important to note that what is below is an incomplete account. Not only is it incomplete because 

of the need for brevity4, but also because historical accounts are incomplete. Much like during 

 
4 The need for brevity is something that I know many authors and scholars struggle with. Here, I particularly 
struggle with it because I feel that the consequence of leaving out something important could leave the reader 
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the Holocaust, where information considered subversive was destroyed (Alon, 2012), written 

accounts of the atrocities committed against Indigenous peoples were destroyed or altered to 

show the Canadian state and the Church in a better light (Vowel, 2016a; Woolford & Benvenuto, 

2015). Even worse, entire nations of Indigenous peoples were wiped out, leaving their languages, 

ceremonies, histories, and peoples extinct (Thornton, 1987; Vowel, 2016c). It is estimated that as 

many as 40% to 80% of the Indigenous population died following contact with Europeans 

(Northcott & Wilson, 2008). Those that survived experienced forced assimilation, forced 

relocation, and the destruction or corruption of their lands, leaving the survivors' customs, 

knowledges, and languages either disconnected or fractured to some degree (Valerie, 2016), 

particularly given the high prevalence of knowledges being shared orally or through ceremony 

instead of being written down (Gomashie, 2019; Hunt, 2016; Indigenous Foundations, 2009). In 

many instances, it is hard to identify exactly what occurred through colonization. In fact, in the 

prologue I identified my own examples of not knowing exactly happened to my grandmother and 

her parents beyond assimilation, relocation, and trauma. It would be inappropriate for me, or any 

author, to suggest we have a complete account of the full colonial history of Canada today. 

Fortunately, the Indigenous peoples of Turtle Island resisted colonialism through the private 

practices of culture and language (Gomashie, 2019; Vowel, 2016c), storytelling (Wilkes, 

Corrigall-Brown, & Ricard, 2010), record keeping (Luker, 2017), and other brave means 

(Hallinan, 2013). Indigenous peoples showed tremendous resiliency – as clearly indicated by the 

fact that their cultures and histories have not been completely erased. The ongoing resilience of 

Indigenous peoples has kept many communities, cultures, and languages in existence. Not only 

 
with a fractured understanding of key concepts. Here, and every other place I am forced to be brief, leaves me 
concerned my works could be misunderstood by the reader and used in such a way that harms Indigenous 
peoples. I am aware and conscious of the consequence of these actions and I assume responsibility for them. 
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have many shared their experiences of colonialism to heal and educate others (Chartrand, Logan, 

& Daniels, 2006; Truth and Reconciliation Commission of Canada, 2015a), but some Indigenous 

peoples fought back against – and continue to fight for (Luker, 2017) – changing the colonial 

narrative of what has occurred across Turtle Island (Facing History and Ourselves, 2015b). 

"When I started school in 1958 there were no books written by Aboriginals in the school system 

and everything about Native life was written by white people through their eyes. Now, Aboriginal 

writers can tell their stories. They have always been our narratives to tell, not others." – Rick 

Revelle 

"Discovering” "Canada" 

As many of us were taught early on in school (Ireland, 2013), Christopher Columbus and his 

crew sailed across the Atlantic Ocean from Spain on his quest to find a faster route to India, 

thereby facilitating trade (Jeakle, 2020). Having miscalculated the circumference of the world, 

Columbus instead "discovered" Turtle Island, later to become America (Morison, 1942). The 

"discovery" of "America" began the rapid exploration, resource extraction, and ultimate 

colonization of the lands (Columbus, Corte-Real, & Cabot, 1980). Columbus' "discovery" led to 

the rapid explorations of Turtle Island by many European countries. The British and the French 

were the dominant forces of colonialism in what is now known as Canada (Cartier, Biggar, & 

Cook, 1993; Kelley & Trebilcock, 2010; Rose, 2007), fighting for land claims (Nolan, 2008; 

Welton, 2012). While fighting to be the ultimate colonizers of what became Canada, the 

Europeans brought technology, knowledge, and development to the otherwise simple Indigenous 

peoples who occupied the land before its "discovery" (Columbus et al., 1980; Truth and 

Reconciliation Commission of Canada, 2015a). Eventually, after continued fighting between the 
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British and French (Read, 2018), Canada became its own country in 1867 under the British 

Commonwealth (Dijkink & Knippenberg, 2001). 

While it seems redundant to provide the well-known colonization story of Canada as told by the 

settlers, it is also an opportunity to highlight the revisionist nature of the settlers’ accounts of 

colonization and the history of “Canada”(McNeil, 2007). Often, settler accounts have left out the 

realities of horrific colonial practices, any acknowledgement of genocide, and have given over-

simplified or incorrect representations of the Indigenous peoples whose lands they colonized. 

Turtle Island, the land otherwise occupied by millions of Indigenous peoples before colonization 

(Macklem, 2000), was not "discovered" by Christopher Columbus. In fact, Indigenous cultures 

were diverse, established, and highly socially sophisticated. Perhaps, one could argue that 

Christopher Columbus "discovered" America for Europeans, but even then, it is flawed because 

peoples of European descent from as early as the 9th century have been discovered (Cordell, 

Lightfoot, McManamon, & Milner, 2008). The incorrectness of this telling highlights the 

pervasive dehumanization and devaluing of Indigenous peoples that was required from the onset 

to colonize Turtle Island. 

The debunking of Canada's best-known colonial story is an essential first step in examining 

specific elements and events which occurred since European colonization began. It demonstrates 

the effective way settlers changed the narrative about colonization and why it is important to 

examine all aspects of colonization through a critical lens (Luker, 2017; Valerie, 2016). 

Understanding the perceived intentions of the colonizers and settlers provides valuable context to 

their actions. The same critical lens is applied in the following sections. 

Treaties and Unceded Land 



26 
 

The best-known historical land agreements are the treaties. Commonly, treaties are understood as 

the deals Indigenous peoples made with settlers exchanging goods or resources for land 

ownership (Vowel, 2016b). However, the realities of treaties are much less pleasant. During 

early periods of colonization – before there were many settlers with strong military capabilities – 

Indigenous peoples and settlers shared generally positive, equal relationships (McNeil, 2007). As 

settlers' numbers grew – as well as competition from European militaries for colonization – the 

settlers developed Peace and Friendship Treaties (Dussault & Erasmus, 1996). Essentially, their 

treaties were much simpler, providing the settlers with additional support from Indigenous 

peoples for military defence. 

The Peace and Friendship Treaties were the first major treaties between Indigenous peoples and 

Europeans, but they were not the first treaties used by the Indigenous peoples of Turtle Island. 

Indigenous peoples have a long history of inter-nation treaties (Porter, 2008; Wallace, 1986). 

Such treaties were discussed and developed orally, were highly sophisticated, and are still in 

place today (Courtney & Foxie, 2015). Notably, these treaties were also developed in good faith 

with the intention of being mutually beneficial to all parties and avoided inequitable terms that 

benefits one party more than others. Finally, such treaties are maintained, regularly readdressed 

as needed, and hold consequences for violation. 

Then came the numbered treaties, which greatly benefited settlers through land "ownership5" and 

access to the best resources (McNeil, 2007). Correspondingly, Indigenous peoples were moved 

to smaller pieces of land with relatively poor compensation. Given the previous understandings 

of how treaties functioned and were developed, the numbered treaties functioned much 

 
5 I put ownership in quotations as I contest the notion that it is possible for a person to own land. 
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differently – disproportionately negatively impacting Indigenous peoples. Indeed, the conditions 

of these treaties so negatively impact Indigenous peoples (e.g., seeing Indigenous peoples "give 

away" large amounts of land for smaller, inferior pieces of land) that there is the belief that the 

terms of these treaties have been misrepresented (Vowel, 2016b). Lastly, the numbered treaties 

have not been properly implemented. There are not processes of accountability for the settlers 

when they do not meet the conditions of the treaties, nor are the agreements regularly revisited 

and altered to meet the needs of their subjects. 

In contrast to the treaties, some Indigenous peoples did not come to legal agreements about their 

lands. Indeed, the land on which I have completed this entire thesis is the unceded and 

unsurrendered territory of the Algonquin Nation, though it is now mostly known as Ottawa 

(Taylor, 1986). In the interest of brevity, it is sufficient to say that unceded land "agreements" 

functioned much the way that treaties did, but without actually forming a treaty (Gurston, 2002). 

Indigenous peoples still experienced relocation, isolation, and many other acts of disrespect or 

violence; they just never gave up their lands. As far as I am concerned (and one of the 

interviewed subjects for this thesis states the same thing) the Indigenous peoples of Turtle Island 

are living under forcible occupation, seen particularly in situations where the lands are unceded. 

I chose to include the section on treaties and unceded land because it powerfully demonstrates a 

historical example of colonial legal systems working against Indigenous Peoples. The practices 

and disrespect shown to Indigenous peoples surrounding their lands have impoverished 

Indigenous peoples, severed land connections, and sewed deep distrust between Indigenous 

peoples and settlers, particularly the official governments (Bolongaro, 2014). 

Forced Displacement 
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Residential Schools 

Residential schools appear to be one of the best-known examples of the horrors of colonialism, 

as indicated by recent heavy media coverage (CBC News, 2021) and changes to school 

curriculums (Johnson, 2021). A common misrepresentative understanding is that residential 

schools functioned similarly to a boarding school, where Indigenous children were sent away 

from their families and communities to learn the ways of the settlers. These schools were run by 

members of Christian faiths (Chrisjohn, Young, & Maraun, 1997) – exact denominations varying 

dependent on location – and were supported and endorsed by the state (Dickason, 2002). At 

these schools, Indigenous children were forbidden from using their languages and were instead 

forced to use English or French (location dependent), lest they be punished (Truth and 

Reconciliation Commission of Canada, 2015a). Additionally, the Indigenous children were 

educated about the ways and histories of the settlers, taught skills that would make the students 

more productive under the colonialist regime, and taught Christian religious education to 

supplement their own spiritual beliefs (Truth and Reconciliation Commission of Canada, 2012). 

Some even indicated that residential schools’ explicit purposes were to "kill the Indian in the 

child" so as to effectively assimilate them and eliminate Indigenous cultures (Facing History and 

Ourselves, 2015a). 

The above description reflects the general knowledge surrounding residential schools and is 

generally correct. However, such an understanding fails to examine the most impactful and 

horrific elements of residential schools. First and foremost, residential schools were tools for the 

attempted total dissolution of Indigenous cultures, language, and knowledges (Truth and 

Reconciliation Commission of Canada, 2015a). Participation in activities from Indigenous 

communities was not permitted and was often met with severe discipline. Such discipline 
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included, but is not limited to, physical abuse, starvation, group punishments, human 

experiments, sexual abuse, and psychological abuse (Blackburn, 2013; J. R. Miller, 1996; Truth 

and Reconciliation Commission of Canada, 2012). Officially, it is estimated that around 3000 

Indigenous children were killed or died while attending residential schools (J. Miller, 2020), 

though this number has been contested by Indigenous groups who have suggested that the 

number is likely higher, with some suggesting thousands or more children were left out of the 

count. Further, there are many Indigenous children who simply did not return home and were 

considered missing but could not be proved dead (Chrisjohn et al., 1997). 

Residential schools were effective tools in managing the Indigenous adults outside of the schools 

as well. The potential harms that could be inflicted onto the children or relatives of Indigenous 

adults deemed problematic by settlers were enough to produce submission (Dupuis, 2016; Truth 

and Reconciliation Commission of Canada, 2015a). Even those that did not yet have children 

taken to residential schools feared acting out against settlers lest their children be taken or fled 

from their lands and communities to prevent their children from being taken (J. Miller, 2020). By 

forcing Indigenous peoples to flee their lands, the settlers found another way to displace 

Indigenous peoples and disconnect them from their communities forcibly. 

I want to note that I left the previous paragraph in this work despite it recently becoming out of 

date. Two weeks after I wrote the above paragraph, 215 bodies of Indigenous children were 

discovered at the former Kamloops residential school in unmarked and mass graves (The 

Canadian Press, 2021). The horrific discovery prompted a national call for the lands of 

residential schools to be surveyed to find more of the children who were murdered at these 
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schools (Eneas, 2021; Talaga, 2021). At the time I am writing this6, more mass graves have been 

discovered. The largest number of children discovered was 751 bodies found at Cowessess First 

Nation (Eneas, 2021). However, it is expected that thousands more will be found, particularly 

now that the government is finally taking this seriously and pledging resources to finding these 

children. 

I elected to leave the outdated information in, despite having the opportunity to change it before 

submission, for a very simple reason. As mentioned in that chapter, the number of children lost 

has been contested for decades, particularly by residential school survivors. I knew from the very 

first ceremony I ever attended that the estimates of lives lost were far too conservative. However, 

when it came time to finding written sources to credibly cite for this thesis, I was unable to do so. 

I called my mom, as well as some of my Indigenous colleagues, but eventually, I just moved past 

it. The discovery of these additional bodies has been horrifying, demoralizing, and exhausting. 

The one thing it was not to me was surprising. 

I believe it is important that I include the journey surrounding writing this specific account of 

residential schools. The knowledges I had passed on to me by residential school survivors was 

not sufficient for decades. My plight pales in comparison to the dehumanization and 

delegitimization of those survivors who shared their stories. When we talk about (or, in this case, 

write about) residential schools, we must also acknowledge the mountain that survivors and 

Indigenous community members had to climb to have their claims taken seriously. Canada’s 

complacency towards residential schools and those impacted by them an additional, powerful 

tool of colonialism. 

 
6 July 2021 



31 
 

There are also prevalent myths, misunderstandings, and half-truths about residential schools 

popular in the general Canadian knowledge. First, there is the belief that the enrolment of 

Indigenous children in residential schools was voluntary. Perhaps some children were sent to 

these schools willingly by their families (Ostroff, 2015), but that is not representative of many 

other groups. As previously mentioned, many families feared having their children sent to 

residential schools and even had their children forcibly taken to the schools against the wills of 

their families or communities (Truth and Reconciliation Commission of Canada, 2015a). It is 

likely that the alleged support of Indigenous peoples of residential schools is an inflated 

argument created by settlers to legitimize residential schools (Blackburn, 2012). There is also the 

prevalent understanding that residential schools needed to be actual boarding schools. While 

many schools required students to live away from their families, other schools were situated in 

communities so as not to require the Indigenous children to be housed by the schools (Mason, 

Pind, & Christou, 2020). Doing so was just a different method to provide Indigenous children 

with the same assimilating education. Such schools were more common in recent years and are 

now best known as day schools (Hanson, 2020).  

Finally, I would be remiss to leave out a sometimes uncomfortable and very nuanced point: there 

are some rare cases where Indigenous peoples enjoyed attending residential schools or recount 

positive experiences there – I have met these survivors and heard their accounts firsthand. While 

one could certainly argue that such fond memories could be a manifestation of trauma or 

assimilation (Ostroff, 2015; Truth and Reconciliation Commission of Canada, 2012), it is also 

not my place to contradict the stories of Indigenous people who survived residential schools. 

Given that Indigenous peoples have so often had their perspectives left out of the telling of 

colonization (Luker, 2017), I believe if I am to represent Indigenous voices and experiences in 
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my work, I should represent even the voices and experiences which are not representative of the 

general experience. However, I acknowledge that these limited positive experiences in no way 

delegitimize the traumatic experiences of many at the hand of residential schools. Additionally, I 

want to clarify my personal positionality that I condemn residential schools and associated 

practices. 

I have included the section on residential schools for many reasons, but two reasons specifically 

stand out. First, I believe that it is important to remind readers of the realities of residential 

schools and to highlight the specific atrocities that provincial, territorial, and federal 

governments leave out when discussing residential schools. Second, and most importantly, 

residential schools highlight significant examples of colonial theory and praxis that will be 

relevant in future chapters. The removal of Indigenous peoples from their communities, the 

severing of their connections to the land, the inability to practice ceremony, the forced 

homogenization and assimilation, the isolation, and the stigmatization of Indigenous peoples are 

elements that occurred both in residential schools and that continue today in mainstream 

institutional corrections. 

Northern Relocation 

A lesser-known critical practice of colonization was the forced relocation of Indigenous peoples 

to the extreme north, often through specified settlements. Where groups could not be neatly 

controlled and assimilated through treaties, some were relocated. The best-known relocation was 

to what is now known as Nunavut (Porteous & Smith, 2001). For those that were relocated like 

this, it appears that assimilation was not the priority, but instead, the goal was to keep Indigenous 

peoples away from the settler colonies and served Canada’s interests of asserting sovereignty 

over the Arctic (Boldt, Long, & Long, 2014; Gerster, 2019). The relocated peoples were often 
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not forced to abide by many of the colonial rules but instead were isolated to areas with 

extremely harsh living conditions. The intention was likely to have Indigenous peoples sent north 

to ultimately die out (or at least preserve the colonial culture by preventing Indigenous peoples 

from corrupting it with their ideologies), though, fortunately, that ultimately did not occur. 

Northern relocation, like residential schools, is an important colonial precedent for understanding 

so as to understand modern practices around “corrections” better. Even in the modern-day, many 

permitted Indigenous lands, such as reservations, are in extremely rural areas (Indian Act, 2009) 

and lack many of the resources, supports, and amenities available to the majority of Canadians. 

This also has the added 'benefit' of keeping Indigenous peoples, as well as the realities of their 

lives as a result of colonialism, away from the eyes of most Canadians. Problems they face in 

their daily lives cannot be seen – and therefore, there is less pressure to fix them – another theme 

in Canadian corrections that is discussed in the next chapter. 

Child Welfare, Sixties Scoop, Millennium Scoop 

As evidenced by the previous sections, Indigenous peoples are no strangers to forced 

displacement, assimilation, and the fracturing of families and communities. It is particularly 

notable that at the time residential schools saw their grip on Indigenous peoples lessening, the 

involvement of Indigenous peoples in the child welfare sector increased substantially (Hanson, 

2009). A period that might have been looked at as one of progress merely saw a shift in the 

mechanisms and technologies of colonialism. 

The term "Sixties Scoop" refers primarily to the period in the 1960s and 1970s where the 

proportion of Indigenous children taken into the custody of the state skyrocketed (Alston-

O’Connor, 2019). Before the Sixties Scoop, Indigenous children accounted for around 1% of 
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children in the care of the state (Hanson, 2009). However, by 1964, Indigenous children 

accounted for 34%. While certainly, the standard forces of colonialism were broadly active 

during the Sixties Scoop, there are three elements of note I wish to highlight. First, the social 

workers entering Indigenous communities lacked specialized training relating to Indigenous 

cultures, family structures, and child-rearing practices, in addition to limited training on the 

impacts of colonialism (Sinclair, 2007). The social workers, and the policy they were operating 

under, caused the mass removal of Indigenous children. Second, many family members were 

denied the opportunity to act as temporary or permanent guardians of the children removed from 

their parents, including those whose justifications were rooted in racism. For example, 

grandparents, aunts, or uncles who were acting as caregivers to the seized children before their 

removal were not offered the opportunity to act as their guardians (CBC News, 2016). Finally, 

and correspondingly, the majority of Indigenous children taken by child services were placed in 

non-Indigenous homes. In 1964, approximately 70% of the seized Indigenous children resided in 

non-Indigenous homes (Truth and Reconciliation Commission of Canada, 2015a). As such, 

Indigenous children became disconnected from their lands, cultures, traditions, languages, 

families, and communities. Much like residential schools, non-Indigenous foster families were 

ideal locations for the assimilation of Indigenous children, as well private spaces where 

Indigenous children could be abused and traumatized without much attention (McKenzie, 

Varcoe, Browne, & Day, 2016). The Sixties Scoop gained national attention in 2017 when 

Parliament ruled that the Indigenous victims had their rights violated (Deer, 2021), offering 

compensation payments to the survivors (Ontario Sixties Scoop Steering Committee, 2017). 

Unlike the Sixties Scoop, the Millennium Scoop is not as well known in the Canadian 

consciousness. In fact, some argue that it never occurred (CBC Radio, 2018). The impact of the 
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Millennium Scoop is less well known, as the impacted children are just recently entering 

adulthood, recovering from their traumas, and sharing their stories (The Canadian Press, 2011). 

Even searching for a suitable source to draw upon to support this section was challenging as it is 

just not written about with comparable coverage to the Sixties Scoop or residential schools. 

However, in honour and respect of, and solidarity with, the survivors – particularly one of the 

research participants in this study – I acknowledge the validity and corresponding traumas of the 

Millennium Scoop. The Millennium Scoop was much the same as the Sixties Scoop, as there 

were a substantial number of Indigenous children taken into the care of the state beginning in the 

2000s. Additionally, a practice known as "birth alerts" was in place, where child and family 

services could legally be notified when an Indigenous woman gave birth, even if the mother had 

not committed any offences to harm the child (Stueck, 2019). 

As of the 2016 Census, Indigenous children account for 7.7% of all children in Canada7, but for 

52.2% of children in foster care (Government of Canada, 2020). Contact with child and family 

services has been identified as a risk factor for traumatization and criminalization (Ryan & Testa, 

2005). A child in foster care is at risk for exposure to criminal behaviour, trauma, abuse, and loss 

of identity (Stevenson, 2019). When an Indigenous child is placed in the care of the state, they 

are also revictimized through the colonial traumas they – or their relatives – have endured. 

Displacement, assimilation, and traumatization place Indigenous youth at risk for future 

criminalization, meaning that it is essential context for understanding the over-representation of 

Indigenous peoples in the criminal justice system. 

 
7 Children between the ages of 0-14 
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A Picture of Indigenous Persons and the Criminal Justice System  

Over-representation of Indigenous Peoples in the Criminal Justice System 

Indigenous peoples are heavily represented in the Canadian criminal justice system (Jamil, 

2020), meaning that they account for a much greater proportion of the prison population than 

they occupy of the general population of Canadian. However, saying Indigenous peoples are 

over-represented in the criminal justice system is insufficient in explaining the horrific reality of 

the incarceration of Indigenous peoples. Indigenous peoples account for approximately 5% of the 

population of Canada but represent around one-third of the prison population. That figure is 

particularly well known in movements surrounding Indigenous rights and among those who have 

worked in the criminal justice system, but the realities of that figure are not fully understood. 

Indigenous adults account for over 30% of the federally incarcerated population and 

approximately 31% of the provincially/territorially incarcerated population across Canada (Jamil, 

2020)8. However, when reflecting on the incarceration figures, one might hypothesize that the 

same would be reflected in the community corrections figures, particularly when considering that 

the overwhelming majority of criminal sentences are served entirely in the community (Jamil, 

2018). Unfortunately, this is far from true. Indigenous peoples are actually under-represented in 

community corrections9 relative to their representation in institutional corrections. 

  

 
8 Indigenous youths account for 8.8% of the youth population of Canada, but 47% of custody admissions and 40% 
of community admissions (Jamil, 2020). As this thesis does not specifically focus on Indigenous youths, it was not 
included above. However, these percentages are still notable in the conversation surrounding Indigenous over-
representation in the criminal justice system. 
9 Community corrections include, but are not limited to, probation (provincial), parole (federal), statutory release 
(federal), bail (provincial), conditional sentences, etc. (Public Safety Canada, 2010) 
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Table 1 

Province or 
Territory Population 

Indigenous 
(% of 
pop.) 

Indigenous 
Admissions 

in 
Correctional 
Centres (% 

of pop.) 

Indigenous 
Under 

Community 
Supervision 
(% of pop.) 

Difference 
Correctional 
Centres vs 

Community 
Supervision 

British Columbia 4,560,240 5.9% 32.0% 27.0% -5.0% 
Alberta 3,978,145 6.5% 42.0% 27.0% -13.0% 
Saskatchewan 1,070,560 16.3% 76.0% 73.0% -3.0% 
Manitoba 1,240,695 18.0% 74.0% 58.0% -16.0% 
Ontario 13,242,160 2.8% 12.0% 10.0% -2.0% 
Quebec 7,965,450 2.3% 5.0% 7.0% +2.0% 
Newfoundland and 
Labrador 512,250 8.9% 25.0% 23.0% -2.0% 

New Brunswick 730,705 4.0% 10.0% 10.0% - 
Nova Scotia 908,340 5.7% 10.0% 7.0% -3.0% 
Prince Edward 139,685 2.0% 3.0% 5.0% +2.0% 
Yukon 35,110 23.3% 64.0% 51.0% -13.0% 
Northwest Territories 41,135 50.7% 88.0% 86.0% -2.0% 
Nunavut 35,580 85.9% 100.0% 100.0% - 

(Statistics Canada, 2019) (Jamil, 2018)10 

The above table demonstrates the percentage of Indigenous peoples of the provincial or 

territorial population, Indigenous admissions into institutional corrections, and the percentage of 

Indigenous peoples under community supervision. Notably, only two provinces, Quebec and 

Prince Edward Island, have more Indigenous people in community corrections instead of 

incarceration. Also, Prince Edward Island is the only province even remotely close to having a 

representative percentage of Indigenous peoples incarcerated relative to their percentage of the 

provincial population. 

 
10 Note that these numbers are reflective of the 2016 Canadian Census; correspondingly, the admissions figures 
are reflective of the 2016/2017 year. Since the time that those figures were produced, Indigenous peoples went 
from being over-represented in institutional corrections at 27% of the population to 30% (Office of the 
Correctional Investigator, 2020). 
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Despite that crime and incarceration are trending downwards in Canada (Jamil, 2018), 

Indigenous peoples see their numbers rise in custody (Jamil, 2020). In 2010, Indigenous peoples 

accounted for around 20% of the incarcerated population, but in 2020 Indigenous peoples 

account for around 30% of the incarcerated population. Indigenous women are the fastest-

growing incarcerated demographic group, with 47% of incarcerated women in Canada being 

Indigenous women (Jamil, 2020). These figures highlight systemic failings, particularly since 

2015 after the provincial, territorial, and federal governments committed to the 91 Calls to 

Action, of which several calls highlighted the need for justice reform and the substantial 

reduction of Indigenous persons in the system (Truth and Reconciliation Commission of Canada, 

2015b). Indigenous peoples are facing an incarceration crisis for which corrections must be 

awarded much of the blame. Current practices have not supported Indigenous peoples and have 

indeed allowed the problem to worsen. The time has long passed when alternatives should have 

been implemented. 

"Every intelligent man saw the poverty that would follow the destruction of the beaver, but there 

were no chiefs to control it; all was perfect liberty and equality." – David Thompson 

Indigenous-Specific Corrections and "Indigenizing" Corrections 

Currently, in custodial corrections, Indigenous peoples seldom have access to meaningful, 

culturally relevant programming. Federal corrections have two correctional streams: the standard 

stream and the "Traditional" Indigenous healing stream (Zinger, 2020). The Indigenous-specific 

stream provides its participants programming entwined with cultural healing practices11. Most 

 
11 It should be noted that these cultural elements are very generalized, not individualized to the participant. It is 
not inclusive of all Indigenous nations. Instead, this program homogenizes Indigenous needs, or provides only the 
teachings from the cultures of the Indigenous staff. 
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unfortunately, the Indigenous-specific stream is substantially under-resourced. The wait times to 

begin Indigenous-specific programming are much longer. Indigenous peoples might choose the 

standard stream, even if it is not what they want or would be helpful to them12, because it fulfills 

their case plan more quickly so that they might be granted parole. These wait times are made 

worse by the fact that non-Indigenous persons are also permitted to enroll in the Indigenous-

specific stream, furthering wait times. Non-Indigenous participants are permitted to enrol for 

purposes of fairness, but there is also another incredibly important reason. If participants had to 

prove they were Indigenous to attend this stream, it could cause substantial problems for 

individuals who lost their status through enfranchisement13. Another "resource" that Indigenous-

specific programming lacks is Indigenous staff. Though certain roles, like Elders, are filled by 

Indigenous persons, the majority of the roles are not, meaning that incarcerated Indigenous 

peoples are receiving "traditional" Indigenous programming from many staff who are non-

Indigenous (Zinger, 2020). 

There also exist two specific areas of corrections for incarcerated Indigenous persons: Section 81 

and Section 84. Section 81 refers to Indigenous healing lodges, where the entire correctional 

facility is dedicated to Indigenous programming and cultural practices (Correctional Service 

Canada, 2019). Section 84 refers to conditional release facilities, such as a community-based 

residential facility14, for Indigenous clients on parole or statutory release. While both of these 

avenues are better than nothing, they are not without their faults in conception or 

implementation. In addition to the lack of available Indigenous staff in these facilities, these 

 
12 This might contribute to the over-representation of Indigenous peoples in custodial corrections, as they might 
not receive relevant programming that actually rehabilitates or heals them. 
13 “Enfranchisement is a legal process for terminating a person’s Indian status and conferring full Canadian 
citizenship.  Enfranchisement was a key feature of the Canadian federal government’s assimilation policies 
regarding Aboriginal peoples.” (Crey, 2009) 
14 Colloquially known as a halfway house. 
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avenues leave much to be desired by way of policy. Incarcerated Indigenous persons only qualify 

for Section 81 if they are classified at minimum security, which is written into the policy 

(Correctional Service Canada, 2019). Most frustratingly, incarcerated Indigenous peoples are 

over-represented in the higher security levels of medium-security or maximum-security when 

compared to non-Indigenous prisoners (D'Arcy, 2018). For Section 84, incarcerated Indigenous 

peoples are granted parole at a lower rate than non-Indigenous prisoners, meaning fewer of them 

have the opportunity to utilize these facilities and benefit from their transitional supports. 

On the provincial/territorial level, there are fewer opportunities for Indigenous-specific 

programming. As provincial/territorial sentences are less than two years in length, and Canadian 

policy mandates that prisoners must be released at two-thirds of their sentence length15 for 

community reintegration purposes, there is insufficient time to offer programming for many 

prisoners, Indigenous and non-Indigenous alike. Available programming must meet the time 

constraints of shorter sentences. The quality of programming – or program availability – varies 

by institution. 

When an individual is released into the community, the support from corrections is drastically 

reduced. The individual is assigned a parole or probation officer (Zinger, 2020), though these 

officers are often over-worked, under-resourced, and exist for enforcement purposes (Union of 

Safety and Justice Employees, 2019). Combined with the lack of Indigenous-specific 

programming, newly-released Indigenous persons must rely on community organizations and 

provincial/territorial health services to support them through their reintegration. Those on 

conditional release might have access to community programming as a condition of their order, 

 
15 Except in exceptional circumstances, known as detention orders. 



41 
 

but otherwise they are reliant on themselves (or supportive community organizations) to meet 

their needs (Norman & Ricciardelli, 2021). In my time working in frontline supportive roles for 

criminalized youth and adults, I was regularly frustrated that our under-resourced organizations 

were the ones providing bare essentials (e.g. groceries, counselling, etc.) to newly released 

persons. It is not that I minded doing it, but rather I felt that there should have been greater 

accountability of the state to ensure they were releasing individuals into safe and supportive 

situations. Even then, not every community has these services, particularly rural communities, 

leaving Indigenous clients under-supported. 

The current correctional practices are not serving Indigenous peoples as effectively as they need 

to be. Indeed, Indigenous peoples should not even have to be subjected to incarceration over 

their own traditional justice practices. However, for as long as Canada insists upon leaving 

maintaining control over Indigenous peoples by denying their rights to self-governance, the 

absolute least they could do would be to ensure Indigenous persons receive equitable resources 

and outcomes to their non-Indigenous counterparts. These programs are not centred on healing, 

restorative justice through the current system, or transformative justice by returning self-

governance to Indigenous peoples16, practices which Indigenous communities have identified as 

being important and culturally appropriate responses to crime (Justice Education Society, 2020). 

Finally, it is important to note the increased prioritization of "Indigenizing" corrections. Making 

corrections more supportive of Indigenous peoples has been identified as a need and priority, 

particularly on the federal level (Zinger, 2020). While it is certainly encouraging that the 

experience of incarcerated Indigenous persons is critiqued and efforts are made to improve that 

 
16 Note that elements of healing and restorative justice are present in some correctional programming, but are not 
rooted in these practices. 
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experience, it is extremely telling that this is still prioritized over keeping Indigenous peoples out 

of the criminal justice system altogether. It is worth noting that settlers continue to apply colonial 

policy to Indigenous peoples in the criminal justice system, which keeps them out of their 

communities, and ripe for displacement, disconnect, and assimilation. The current model does 

not meet the unique, spiritual, and cultural needs of Indigenous peoples and further perpetuates 

colonialism and trauma. For reconciliation to be possible, Indigenous peoples and communities 

require increased autonomy in the justice process (Justice Education Society, 2020) and to have 

their numbers in mainstream corrections reduced (Truth and Reconciliation Commission of 

Canada, 2015b). 

Historical vs. Modern Colonialism  

Historical examples of colonialism, except perhaps the Millennium Scoop, are perhaps what the 

average Canadian thinks when they hear the word colonialism. While it is important to 

acknowledge – and truly understand – historical instances of colonialism and the legal and 

cultural precedents they set, it is also important to understand that colonialism still exists in the 

modern day. 

Modern examples of colonialism are perhaps less obvious to the untrained eye, but they are no 

less damaging than their historical counterparts. Much like residential schools, prisons and the 

child welfare system displace, traumatize, and assimilate Indigenous persons (Truth and 

Reconciliation Commission of Canada, 2012). Much like northern relocation and general 

displacement, prisons disconnect Indigenous peoples from their communities, customs, and lands 

(Bolongaro, 2014). Much like the numbered treaties, legal agreements are not practiced fairly 

and leave Indigenous peoples left out in the cold (Vowel, 2016c). The criminal justice system – 

and Canada in general – have just found less obvious ways to enforce colonialism and the 
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oppression of Indigenous peoples. To best understand the following chapters, understanding the 

ways modern colonialism mirrors and upholds the "bad stuff that happened a long time ago"17 is 

essential. 

Conclusion  

The purpose of this chapter was to provide you, the reader, context, nuance, and understanding 

about the realities of colonialism if you were unaware or had forgotten. Certainly, this chapter 

partially exists because it is required for program fulfillment, but it goes so far beyond that. 

Every chapter that follows this first would be incomplete without first recognizing the incredible, 

powerful, and devastating web woven by colonialism. Colonialism is a poison that has 

penetrated every element of Canadian society. To fix a social problem, work towards 

reconciliation, or even to analyze a small area section of Canadian justice policy as I have done 

in the following chapters, it is first essential to understand how prolific and enduring colonialism 

really is.  

Colonialism certainly contributed to the factors that seem obvious to someone who studies 

society, such as risk factors for criminal behaviour. Colonialism produced trauma; trauma then 

contributes to putting someone at risk for engaging in illegal activity. However, the problem goes 

so much deeper than that and is central to why so many provide the counter-argument to 

Indigenous advocates: "Why don't they just get over it? It happened so long ago – they weren't 

even alive when it happened!" Despite the obvious incorrectness of that statement (I am twenty-

four years old at the time I wrote this and was alive when residential schools were still 

operational), colonialism is more than just overt and clear-cut examples that happened a long 

 
17 As I have heard colonization referred to many times, as I am sure many other Indigenous persons have, in 
regular life. 
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time ago. Understanding colonialism also understands that those historic instances set cultural 

and legal practices which shaped (and continue to shape) Canada's cultural attitude towards 

Indigenous peoples, development of laws and policy, and daily interactions with Indigenous 

peoples.  

Colonialism thrives through social systems like the criminal justice system. Officially, it is seen 

through factors like the lack of resources allocated to Indigenous-specific needs in the criminal 

justice system, particularly related to resources that mitigate risk for criminalization. Essentially, 

I believe prisons function similarly to residential schools, northern relocation, the Sixties Scoop, 

and the Millennium Scoop as they displace Indigenous peoples, remove them from their 

communities, cultures, and lands, and attempt to rehabilitate (read: assimilate) them into persons 

considered socially acceptable under the parameters of colonialism. If Canada hopes to achieve 

reconciliation with the Indigenous peoples whose lands they occupy, they must first alter the 

current justice practices that perpetuate colonialism and trauma. 
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Chapter 3: Review of Literature on Specialized Courts and Programs 

Introduction 

Originally, I had planned this chapter to focus on drug treatment courts, systemic racism, and 

institutional policy. In fact, this entire thesis was originally conceived as a study to look at the 

drug court admission criteria specifically and how (if at all) these criteria contributed to systemic 

racism. However, over the course of my interviews for this study, I came to the realization that 

centring this study specifically on drug courts was not the right approach. Many of the 

participants discussed the need to highlight other specialized, individualized, and supportive 

programming for their clients. Thus, I shifted the literature review to focus on alternatives to 

incarceration more broadly. 

Correspondingly, I extended the literature to review to include other alternative courts. Anyone 

who has produced a written text for review, particularly anything longer than a few pages, likely 

knows of the devastation of having to redo it entirely. It is hard for me to believe I did so 

willingly. But the below is a much stronger preface and representation of the information learned 

and shared in the following chapters. Much like the original friendship treaties before European 

contact (Vowel, 2016b), I must constantly ensure my practices are in line with the needs of the 

people they serve. 

This chapter focuses on systemic racism in the justice system, particularly in policy development 

and highlights alternative models to incarceration. By understanding the function, benefits, and 

limitations of alternatives to incarceration, it is easier to see how they can better serve the justice 

system and its clients. Moreover, a review of these programs is important because, despite being 

excellent in many ways, they are not without fault and might be improved through thoughtful 
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critique. In fact, as identified to me by a previous boss in the not-for-profit sector, such programs 

rarely conduct their own program evaluations or contract out for them. The absence was 

explained to me to be owing to a lack of resources to prioritize for program evaluation over 

client care (given that such organizations are often under-resourced) and the fear that pointing 

out areas needing improvement could reduce their already meagre funding. However, there is 

often limited data on these programs in the Canadian context, and such information is not 

updated periodically in the same way correctional statistics are (Jamil, 2018, 2020). 

Systemic Racism 

“Systemic racism includes the policies and practices entrenched in established institutions, 

which result in the exclusion or promotion of designated groups. It differs from overt 

discrimination in that no individual intent is necessary.”(Calgary Anti-Racism Education, 2021) 

Systemic racism is differentiated from individual racism in that it is upheld and perpetuated by 

institutions rather than by individuals. An organization or institution can be racist, even if those 

who work there are not (or do not consider themselves to be racist). Systemic racism is present in 

every major institution in our society, including education, healthcare, and the criminal justice 

system (Canadian Broadcasting Corporation, 2017; The Hamilton Spectator, 2020; Varcoe et al., 

2019). For example, individual racism could look like a nurse having less patience for an 

Indigenous patient than a non-Indigenous patient because they believe the Indigenous patient 

caused their ailment through lifestyle, whereas the non-Indigenous patient was simply unlucky. 

Alternatively, systemic racism within healthcare could look like nurses not receiving training on 

colonialism, Indigenous peoples, and their unique needs. Correspondingly, they are unable to 

provide the full breadth of care required for full healing, meaning that – even if an Indigenous 

patient and a non-Indigenous patient receive the exact same care, the care provided to the 
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Indigenous patient is not as effective, contributing to poorer health outcomes for Indigenous 

peoples on a societal level. 

The impacts of systemic racism are seen and felt substantially as indicated through lower 

socioeconomic status, higher unemployment levels, lower educational attainment, shorter 

lifespan of Indigenous peoples, higher prevalence of health complications (e.g. diabetes), higher 

prevalence of substance use disorders, and over-representation in the criminal justice system 

(Mosby & Galloway, 2017; O'Donnell, 2019; Turner, 2013; Zinger, 2020). These negative 

outcomes are one of the barriers to reconciliation (Truth and Reconciliation Commission of 

Canada, 2015b). 

Systemic racism is the reason I developed this research project. I worked in a system that better 

served non-Indigenous clients better than Indigenous clients18 , and I did not want to be a part of 

that any longer. Specifically, I noticed that most of the policies that we follow, Indigenous-

specific or not, did not include input from Indigenous peoples. What I observed was settler 

solutions provided for colonization-specific problems, where Indigenous peoples were negatively 

impacted when the solutions did not meet their needs. As discussed in Chapter 1, this is nothing 

new for Indigenous peoples to have to deal with. My frustration with these realities prompted me 

to investigate if the policy in place is supportive of keeping Indigenous peoples out of the 

criminal justice system. 

Throughout my graduate studies, I have worked part-time at the Government of Canada, on the 

Gender-Based Violence Policy Team for the Department of Women and Gender Equality19. As 

 
18 Note that just because they are better served does not mean that they are actually well cared for by the state. 
19 The views expressed here do not in any way represent the Government of Canada, and should not be taken as 
such. This is merely a reflection on my own experiences working in the federal public service as an Indigenous 
woman. 
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an Indigenous woman, I was skeptical about accepting a role within the government as I feared I 

could be contributing to further systemic racism of Indigenous peoples, as has so often been done 

to us since European contact (The Hamilton Spectator, 2020). However, I specifically chose to 

work in this role because of the department’s emphasis on Gender-Based Analysis Plus (GBA+). 

GBA+ promotes equity over equality (Women and Gender Equality Canada, 2021). Essentially, 

this means trying to give everyone what they need to achieve a certain objective instead of giving 

everyone the same thing in hopes that they reach the same objective. Put simply; it is the 

difference between fairness in implementation versus fairness of outcomes, or equality versus 

equity, also sometimes known as substantive equality (outcomes) over formal equality (process). 

By doing so, it requires more effort and resources for some populations and less for others. I was 

hired to contribute Indigenous perspectives to the areas of policy so as to create better policy – 

specifically policy that mitigates systemic racism. Such an approach is encouraging. 

Unfortunately, it is a relatively new practice within the government and is still not implemented 

fully across government agencies, again contributing to systemic racism. 

In the case of systemic racism in the criminal justice system, the most general example is the 

failure of the criminal justice system to account for the unique needs of Indigenous peoples 

adequately, particularly given the negative impacts they endure from colonialism which places 

them at higher risk for criminalization. A specific example of systemic racism is Indigenous-

specific correctional programming in federal prisons (discussed in Chapter 1). While somewhat 

beneficial to the incarcerated Indigenous persons in the sense that they are given access to 

Indigenous culture through programming, this programming is underfunded, has longer wait 

times, and decreased access to Indigenous clients because of their security classifications 

(Zinger, 2020). Indigenous clients are often awarded higher security classifications (medium-
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security or maximum-security over minimum-security) than their non-Indigenous counterparts. 

The higher classifications can be individually racist (e.g. a staff member believes the client is 

higher risk merely because they are Indigenous) but contribute to a systemically racist problem 

as well. If Indigenous clients can only attend a healing lodge if they are minimum security (S. C. 

Lee, Hanson, & Blais, 2020; Martel, Brassard, & Jaccoud, 2011; Zinger, 2004, 2012, 2020), but 

Indigenous clients receive higher classifications than non-Indigenous clients, then the policies 

surrounding healing lodges are not meeting the needs of incarcerated Indigenous persons. 

The example of healing lodges highlights the way that well-intentioned, Indigenous-focused 

policy can still be systemically racist and fail to meet the unique needs of Indigenous clients. For 

policy to truly meet the needs of Indigenous clients, it must include Indigenous clients in its 

development (Tuck & McKenzie, 2015), and in the implementation and evaluation. 

Gladue Reports  

The Gladue report is a presentencing or bail hearing report, usually prepared by Gladue 

caseworkers at the request of the judge, defense counsel or Crown Attorney. These reports 

contain recommendations to the court about what an appropriate sentence might be, and include 

information about the Aboriginal persons’ background such as: history regarding residential 

schools, child welfare removal, physical or sexual abuse, underlying developmental or health 

issues, such as FASD, anxiety, or substance use. (Native Women's Association, 2015) 

Gladue reports, and their corresponding Gladue principles, acknowledge the additional adverse 

circumstances faced by Indigenous peoples in Canada, with the ultimate purpose of highlighting 

mitigating factors to reduce the punishment of Indigenous persons convicted of crimes (April & 

Orsi, 2013). The reports are intended to function to help reduce the over-representation of 

Indigenous peoples in custody when sentencing occurs (Bressan, 2018), though the associated 
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principles can apply more broadly in other areas of the criminal justice system (Native Women's 

Association, 2015). 

Gladue principles consider the impacts of colonialism felt by Indigenous peoples, helping to 

provide the court with a better understanding of how they came to be criminalized and the role 

institutions play. While this degree of insight and consideration is theoretically a step in the right 

direction, Gladue principles are merely one element of the justice system aimed at supporting the 

unique needs of Indigenous peoples and cannot fix the system as a whole (Paige, 2018). They are 

simply insufficient in meeting the needs of Indigenous peoples in the justice system, particularly 

given that they only come into play after an Indigenous person has been criminalized. Most 

disconcertingly, the proportion of Indigenous persons in prisons has only grown since the 

institution of Gladue principles and reports (Department of Justice Canada, 2017; Zinger, 2020), 

clearly indicating that the Gladue principles and reports alone are insufficient in curbing the 

problem of Indigenous over-representation20. 

It is also worth noting that many agents of the justice system do not fully understand and respect 

Gladue principles (CBC News, 2019), which has also contributed to the lack of success. It is 

important that Indigenous knowledges, approaches to justice, and circumstance is understood 

and respected when applying Gladue principles ("Gladue report writing examined as way to help 

convicted," 2013). Moreover, Gladue reports are not granted to every Indigenous client coming 

through the justice system but are instead available upon request (Native Women's Association, 

2015) if such resources are available when needed. 

 
20 This is not to suggest that Gladue principles and reports are bad, but that they cannot decolonize the Canadian 
justice system all on their own. 
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Drug Courts 

Drug treatment courts, or simply drug courts, are perhaps the best-known type of specialized 

court. Drug courts are not trial or sentencing courts, but instead are community specialized, 

targeted drug rehabilitation programming that includes a regular court component, used in place 

of a traditional prison sentence (The Canadian Association of Drug Treatment Court 

Professionals, 2019). Drug treatment courts are designed for long-term offenders whose criminal 

behaviour is rooted in their substance dependency. Together, provincial courts and drug court 

program staff evaluate eligible participants, with the court offering the final admission decision 

(Moore, 2007b). Participants are subjected to regular, scheduled drug testing (urinalysis), as well 

as random drug testing, and therapy and counselling services, employment and educational 

supports, housing supports, substance use treatment, and any other required programming needed 

on an individual basis (e.g., anger management programming). The first drug treatment court in 

Canada, the Toronto Drug Treatment Court, opened in 1998 (Department of Justice Canada, 

2021). Since that time, more than twenty drug courts have opened across Canada21, many 

utilizing program structure and eligibility criteria developed for the Toronto Drug Treatment 

Court. 

Drug treatment courts service clients addicted to illegal drugs or legal prescription drugs used 

illegally. Notably, drug treatment courts do not service clients dealing with alcohol use disorder 

or cannabis use disorder (Moore, 2007a), presumably owing to the lack of available resources 

and the corresponding requirement to triage client needs. Drug treatment courts receive funding 

from provincial and federal governments, though many also utilize private funding acquired 

through donations (Edmonton John Howard Society, 2021). Clients must be referred to the 

 
21 Though not all remain open. 
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program through a lawyer and do not have the ability to self-refer (Moore, 2011). To be accepted 

into the program, clients are first required to enter a guilty plea. While in the drug treatment 

court, clients are supervised by a bail officer or probation officer22. To successfully complete the 

program, the client must complete all programming assigned by the program and court staff, 

abstain from drugs and alcohol, and attend weekly court to provide updates on their progress. 

Note that drug treatment courts are extremely intensive and are not a “soft” approach. In fact, 

participants are not able to be employed while in the program23, as participation in program 

activities is comparable to a full-time job at least. In the event the client does not complete the 

program, the client will be sent to traditional corrections to finish their sentence in custody, 

credited for the time completed in the program (Bouffard & Taxman, 2004). 

Drug treatment courts, like other community alternatives to incarceration, cost substantially less 

than incarceration. At the time, when I worked at a drug court, it cost approximately $10,000 for 

one participant to be enrolled in the program for one year – according to my supervisor while we 

were in the process of fundraising. However, this figure does not include all the therapeutic 

services provided through provincial health services, which certainly increases the cost. When 

compared to incarceration (Jamil, 2020), drug treatment courts still operate at a fraction of the 

cost. Drug treatment courts also substantially outperform incarceration in recidivism rates of 

clients. Though there is limited data on the effectiveness of drug treatment courts in Canada, the 

available data provided by the Association of Drug Treatment Court Professions indicates a 

recidivism reduction of “up to 75%” (2019), whereas there is a recidivism rate of approximately 

43.6% for federally incarcerated individuals (L. A. Stewart, 2019). However, a report by The 

 
22 Note that often the role of bail officer and probation officer are the same position, though this varies by 
location. 
23 Except when a client is very near completion of the programming. 
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Canadian Centre on Substance Abuse (CCSA) states, “To date, four “meta-analyses” have been 

conducted on DTCs operating in the U.S. All four studies found reductions in recidivism ranging 

from 7.5% to 26%” (The Canadian Centre on Substance Abuse, 2019), indicating substantially 

different conclusions than the ADTCP. Finally, a report by the Department of Justice of Canada 

notes that they are unsure of the reduction of recidivism, largely owing to a lack of adequate 

record-keeping by individual DTCs (Evaluation Division, 2009). Even for those who do not 

complete the program, there is still evidence they experience more quality of life improvements, 

such as housing, substance treatment, and connection to positive community and social supports 

(Department of Justice Canada, 2021). 

Drug treatment courts thus offer a  compelling alternative to incarceration, particularly when 

considering that approximately 70% of incarcerated individuals’ offences are related to 

problematic substance use, though available data suggests it could be as high as 93%, with 

particularly high prevalence rates in women and Indigenous persons (Weekes, Thomas, & 

Graves, 2019). Further, when a comparison was made between one drug court’s participants and 

court-involved clients of a residential treatment program, 100% of the drug court participants 

were abstinent at follow-up compared to only 64% of those who had received addiction 

treatment, without the other supports and supervision of DTC (The Canadian Association of 

Drug Treatment Court Professionals, 2019). However, it must be acknowledged that DTCs are 

still coercive (The Canadian Centre on Substance Abuse, 2019), and are not restorative or 

transformative. DTCs also do not provide a harm-reduction model and offer little space for 

personalization to the needs of the clients. These factors highlight the colonial and oppressive 

nature of the settler criminal justice system. They are certainly preferable to incarceration but are 

far from ideal. 
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Mental Health Courts 

Mental health courts function similarly to drug treatment courts, primarily differing in the 

demographics they serve (Government of Ontario, 2006). Diagnosed mental health disorders are 

between four to seven times more prevalent in prison populations than in the general Canadian 

public (Centre for Addiction and Mental Health, 2021), indicating that it is likely that 

criminalization could be reduced with mental health intervention (Redlich, Hoover, Summers, & 

Steadman, 2010). Mental health courts are funded by provincial and federal governments and 

utilize provincial health services in their programming. 

Mental health courts address mental health challenges experienced by those in the justice system, 

particularly understanding mental health challenges as being root causes of crime (Human 

Services and Justice Coordinating Committee, 2017). As in drug treatment courts, clients engage 

in targeted individual and group therapy and treatment, regular court appearances (though can be 

more variable in frequency than drug treatment courts), addictions therapy, and designated 

programming assigned by the courts and staff (Tyuse & Linhorst, 2005). The recidivism rates for 

graduates of mental health courts are favourable, though it is challenging to measure. Like drug 

treatment courts, recidivism rates are lower for graduates than for those who go through the 

traditional correctional stream (Lim & Day, 2014), and non-graduates still experience some 

degree of quality of life improvements (Schneider, Bloom, & Heerema, 2007). As is the case 

with DTCs, mental health courts remain fixtures of the colonial criminal justice system and 

remain far from the ideal. 

Other Specialized Courts 

As further research is completed around incarceration, rehabilitation, healing, root causes of 

crime, and recidivism, the need to explore alternatives to punishment has become apparent to 
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many. “Problem-courts,” or courts that target a specific ailment, demographic, or need, are 

growing in popularity (Berman & Feinblatt, 2001). Examples of problem-courts include Family 

Violence Courts and Domestic Violence Courts. It is not possible to evaluate the success of such 

programs, given the lack of uniformity in intensity, resources, and program delivery. However, if 

the court programs are delivered with the needs of the client in mind and tailor their approach to 

those needs, and participants it is likely that these programs will have benefits to participants and 

reduce recidivism. 

Indigenous Admissions into Specialized Courts 

There is a relative scarcity of data surrounding specialized courts in Canada (Department of 

Justice Canada, 2015; The Canadian Centre on Substance Abuse, 2019). I speculate that this is 

primarily owing to the lack of resources to engage in quality data collection, program evaluation, 

or analysis of outcomes. The Canadian Association of Drug Treatment Court Professionals hosts 

only seven research documents on their website, the most recent at the time of writing this thesis 

being seven years old, with the publication year of 2014 (The Canadian Association of Drug 

Treatment Court Professionals, 2019). Mental health courts and other specialized courts appear 

to lack a centralized website or professional association.  

The available data, as well as a few gracious email replies to my queries, suggests limited 

Indigenous enrolment in drug courts. An independent study found Indigenous persons 

represented only 45.3% of the participants from 2006-2014 at the Winnipeg Drug Treatment 

Court (Michael; Weinrath et al., 2018), despite accounting for 69.7% of the incarcerated 

population. Notably, the evaluation found that the greatest exclusionary factors for Indigenous 

applicants were the higher risk assessments awarded to Indigenous participants. However, this 

study does not explore the factors that exclude Indigenous persons from engaging in the 
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application process before it occurs, which is also an important area to consider and is explored 

later in this thesis. Where possible, participants are diverted to Indigenous courts (or similar 

programs under a different title), but such courts are uncommon, particularly in rural or remote 

areas. 

Policy Critiques and Limitations of Specialized Courts 

When clients enter into a specialized court program, they are doing so as an alternative to a 

traditional sentence (Moore, 2007b). Often, participation in such a court requires a guilty plea 

from the client and includes the stipulation that the client complete a traditional sentence in the 

event they fail out of the specialized court (The Canadian Association of Drug Treatment Court 

Professionals, 2019). 

The admission criteria to specialized courts are extremely exclusionary. In drug treatment courts, 

for example, the purpose is to treat substance use disorders as a root cause of crime (Department 

of Justice Canada, 2021). Despite the acknowledgement of the substantial role of substance 

dependency in crime and that approximately 50% of federally incarcerated persons identify as 

having a problem with alcohol (Weekes et al., 2019), clients suffering from alcohol use disorder 

are not considered for the program, which is indicated in program eligibility criteria. Not 

including alcohol as a valid substance use disorder is particularly exclusive of Indigenous clients, 

who experience higher rates of alcoholism than non-Indigenous persons (Levesque & Quesnel-

Vallee, 2019; S. H. Stewart et al., 2011). However, I can personally attest that we sometimes 

were able to bypass this rule if the client had a secondary addiction that fell in the admissions 

criteria, though we had to present it as the primary addiction of the client. Additionally, clients 

were required to abstain from many substances, like alcohol, even if they were not suffering 

from alcohol dependency.  
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Though the remainder of this thesis is aimed at examining policy failures, particularly as it 

relates to admissions, I must acknowledge that criteria that exclude potential participants from 

specialized courts are also particularly restrictive, especially to Indigenous clients. Clients cannot 

participate with any previous violent criminal convictions, domestic violence convictions, 

trafficking drugs for commercial gain, or gang affiliation (Edmonton John Howard Society, 

2021; Moore, 2007b; Jaclyn;  Tompalski, 2021). Given the over-policing of Indigenous peoples 

(Canadian Broadcasting Corporation, 2017; Kiedrowski, 2013) and their corresponding over-

representation as perpetrators of crime (Greg, Brianna, & Amelia, 2020), as well as increased 

risk for being criminalized as a result of colonialism (April & Orsi, 2013), it is clear that the 

Indigenous centred-policy has not been developed for drug treatment or mental health courts. 

Finally, as a perceived risk to the community is an evaluation criterion for admission, racism and 

bias against Indigenous persons cannot be ignored. Indigenous persons are already perceived as 

being deviant, dangerous, and criminal (Cannon & Sunseri, 2018; Chakma & Jensen, 2001; Eve; 

Tuck, 2009; Vowel, 2016b), so it is likely such biases negatively impact the admission process to 

specialized programs (Benoit et al., 2019). 

When a client actually manages to get into the program, to maintain their coveted position in the 

specialized court, they are also required to adhere to all program requirements, lest their 

probation officer (or other designated state legal supervisor) alert the court and have them 

returned to custody (Lindquist, Krebs, & Lattimore, 2006). Such provisions are included in the 

courts' policy to ensure the community is safe, to ensure the client is participating appropriately, 

and to rehabilitate the client (Moore, 2007b). On the surface, this appears to be a strong idea, but 

in implementation it presents additional challenges. For example, drug treatment courts require 

the clients to practice abstinence-based recovery (The Canadian Association of Drug Treatment 
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Court Professionals, 2019). Such a policy decision is likely in place to ensure the clients are 

actually accountable in their recovery but fails to acknowledge that relapses are a very common 

event in the recovery process24 (Addiction Center, 2021). Moreover, abstinence is not 

recommended by many doctors and public health officials specializing in addictions medicine 

(Oesterle, Thusius, Rummans, & Gold, 2019). In the case of an opioid use disorder, for example, 

medication-assisted treatment is considered a much more viable strategy for long-term recovery 

and rehabilitation (Nourjah & Kato, 2021). In such a case, clients in certain programs would be 

removed from the program for following the recommended court of treatment25 (Moore, 2011). 

Additionally, medically prescribed substances deemed inappropriate by the court must be 

stopped by the client before participation, or else they are not eligible for the specialized court. I 

witnessed this while working in such a court, where a client was not permitted to continue to use 

medically prescribed cannabis. Let me make my meaning plain here: the client had to stop their 

prescription medicine or be sent to prison. Note that decision is not made by a physician but by 

provincial court authorities and program staff. 

Finally, specialized courts – like prisons – have those whom they do not adequately serve. 

However, for those fortunate enough to be accepted into a drug treatment court, the graduation 

rates remain less inspiring. A 2014 evaluation of six drug treatment courts in Canada found the 

graduation rates to be a mere 27% (Department of Justice Canada, 2015).  Shockingly, the 

Winnipeg Drug Treatment Court averaged a mere 31-33% graduation rate from 2012-2015, 

 
24 Note that while this is the official policy, service providers and drug court managers have identified over email 
that they prefer to take a trauma-informed approach wherever possible, including not revoking the clients bail for 
substance use when possible (Jaclyn Tompalski, 2021b). 
25 Note that some courts have adapted their policies to allow for certain medication-assisted treatment 
approaches, though many have not. Additionally, some may only be approved to have clients on specific 
medications. Given that the medications in question are evolving rapidly in the face of the opioid crisis (Nourjah & 
Kato, 2021), it is possible that policies are out of date from the best medical treatments. 
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meaning that over two-thirds of participants were dismissed/did not graduate (Michael Weinrath 

& Smee, 2016). Concerningly, the Department of Justice report noted, “A higher proportion of 

Caucasians graduated (32%) compared to Métis (25%) or other visible minorities (24%). 

Aboriginal participants had the lowest graduation rate at 15%. These results may indicate that 

programming could better address cultural differences or that the Aboriginal cohort has higher 

needs that go beyond the scope of the court.” The policy failures illustrated above are possible 

examples of why a client does not successfully complete the program, but that still leaves non-

graduates. Those who do not graduate from specialized court programs will then go to prison, 

typically credited for time served for the time they were enrolled and participating in the 

specialized court (The Canadian Association of Drug Treatment Court Professionals, 2019). For 

those who do not graduate from the specialized courts, their recidivism rates  – while comparable 

– are marginally lower than those who never attended specialized courts (Ray, Hood, & Canada, 

2015). Such information emphasizes the importance of the successful completion of the 

specialized court program. 

Organization-Specific Specialized Programs 

It is also worth noting that many organizations (not-for-profit or community mutual aid) offer 

their own programs. Often, these programs function in one of two ways. First, they offer highly 

specialized services to a specific demographic with specialized needs. As it is not possible to 

provide summaries of all such programs, the following example can highlight targeting 

programming to the needs of the clients within the context of the community. Onashowewin 

Justice Circle centres their justice approach in Ojibway cultures and knowledge by providing a 

restorative justice model for their Indigenous populations run by Indigenous community 

members (Onashowewin Justice Circle, 2020). Such an approach targets the Indigenous 
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population within the area and provides culturally appropriate and relevant programming to 

support their community members. Though these programs typically function as extra-judicial, 

some programs function through the conventional (and therefore colonial) criminal justice 

system. 

Alternatively, the program is offered in a location (often rural or remote) where the program has 

broad service offerings, occasionally with the opportunities to offer personalized support to 

individual clients based on their needs. Generally, these services do their best with the resources 

available to them but lack the resources to provide targeted or specialized programming 

(Higginbottom et al., 2016; Levasseur et al., 2015; Ricciardelli, Adorjan, & Spencer, 2020). For 

example, a more remote community might have the resources to support a client through detox 

but is unable to offer long-term programming in addictions support or sobriety maintenance. 

Indigenous Courts and Gladue Courts 

Indigenous Courts, Gladue Courts, Aboriginal Courts, or other courts with similar names and 

objectives focus on supporting Indigenous peoples specifically through their programming 

(Chronicle-Herald, 2017). Like other specialized courts, they are sentencing courts with built-in 

programming, not trial courts (Provincial Court of British Columbia, 2020a). It should be noted 

that, while these courts are growing in prominence, they remain relatively sparse in the Canadian 

criminal justice system. Their objectives are to promote culturally relevant healing, developing 

connections to the community, rehabilitate their clients, and reduce recidivism (Maurutto & 

Hannah-Moffat, 2016). Unlike other justice pathways, Indigenous Courts are developed with 

First Nations communities, include Indigenous ceremony and healing practices in their standard 

program delivery, and Indigenous community members, Elders, court workers, clients, other 

program delivery staff, and sometimes victims are involved in the process (Therien, 2012). What 
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differentiates such programs from other specialized courts is their focus on colonialism and 

trauma as contributing factors to the unique needs and criminalization of Indigenous peoples 

(Cunliffe, 2018), as well as much higher representation of Indigenous service providers to work 

with clients. 

Certainly, these court programs deliver on many points identified as being important to serve 

Indigenous peoples in the justice system better as identified by Gladue Reports and the 94 Calls 

to Action (April & Orsi, 2013; Truth and Reconciliation Commission of Canada, 2015b). 

However, as they remain affiliated with (and therefore beholden) to the state, such courts do not 

allow for Indigenous self-governance surrounding criminal justice, nor do these programs allow 

for complete steering by Indigenous communities. 

Indigenous-Centred Specialized Programs 

As is the case with specialized courts, it is possible for Indigenous-centred programs to offer 

supports to clients who are involved with the criminal justice system – it should be noted that 

these programs function within the colonial criminal justice system. Claims that these are 

decolonizing programs are false under this premise. Recruiting for this study opened my eyes to 

a variety of smaller, Indigenous-centred organizations that existed to support Indigenous persons 

involved in the criminal justice system, with supports ranging from employment, addictions 

services, housing, trauma and healing, and cultural reconnection and development. Having spent 

enough time around the criminal justice system as a worker, academic, and activist admittedly 

left me bitter and discouraged, but opening my eyes to these lesser-known programs was 

inspiring. These programs can identify through their staff, communities, and clients where their 

priorities and efforts should be directed. 
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Indigenous-centred programs have the advantage of being criminal justice system adjacent, 

meaning they are less bound to the strict bureaucracy of operating as an institution of the state. 

Additionally, these programs are excellent examples of Indigenous resiliency and self-

governance and demonstrate the success that is possible when Indigenous peoples are permitted 

to handle matters in ways that are important to them. Unfortunately, such freedoms also come 

with the consequence of not having resources guaranteed for their programs, often leaving these 

organizations under-resourced, reliant on volunteer labour and private donations, and constantly 

competing for grants.   

Current Scholarship 

As it relates to works whose purpose is to examine specialized courts in Canada and the 

admission and success of Indigenous participants, I have been able to find exactly one article. 

Michael Weinrath and colleagues have produced several works on the topics of drug treatment 

courts, with “Accessing drug treatment courts do age, race or gender matter?” being of particular 

relevance to this thesis. Their study only uses the Manitoba Drug Treatment Court over an eight-

year period but examines referrals and successful admission to the program (Weinrath et al., 

2018). Notably, Indigenous clients, particularly Indigenous males, had lower success in being 

admitted to drug treatment courts because they were evaluated as being too high of a risk for the 

program, specifically as a result of increased gang connections and violent offences. 

Interestingly, the authors ultimately recommend the need for a higher degree of interventions for 

Indigenous clients to combat their under-representation in drug treatment courts. 

Given the limited research on Indigenous Peoples’ access to specialized courts, further research 

is required. Certainly, this thesis contributes to the research, as well as generally to the important 

policy considerations regarding Indigenous persons and the criminal justice system. However, it 
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would be ideal if a variation of my thesis research was produced with access to drug court 

statistics. To supplement the lack of existing data, relevant studies surrounding criminalization of 

Indigenous peoples and related policy observed in the literature was examined. 

Conclusion 

Given the substantial array of available alternatives to incarceration, it is shocking to me that 

these options are not better utilized by the settler state. The likely explanation for their lack of 

substantive prevalence in the Canadian justice system – apart from the fact that the Canadian 

system is a colonial system – is a simple one: lack of funds. Often, alternative programs like 

those described in this chapter are delivered either partially or entirely by community-based, not-

for-profit organizations that are reliant on grants and government funds to offer their services. 

While specialized courts often operate in tandem through the provincial court system and not-

for-profit organizations, they too are subject to chronic underfunding. As identified by all service 

providers interviewed for this study, not-for-profit programs that serve marginalized peoples or 

persons living in precarious situations are underfunded. Even those programs operated in part by 

the state experience financial challenges. For example, approximately 50% of the participants 

going through the Edmonton Drug Treatment court do so because of private funding from a law 

firm (Edmonton John Howard Society, 2021; Jaclyn;  Tompalski, 2021), meaning that an 

individual law firm is contributing in a comparable way to the provincial and federal 

governments26. 

It is my hope that the growing body of work highlighting the importance of alternatives to 

incarceration, including this thesis, will contribute to increased funding for such programs. Over 

 
26 In the case of the Edmonton Drug Treatment Court 
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the course of producing this thesis, public consciousness across Canada and the United States has 

increasingly focused on calling for defunding the police (Neustaeter, 2021). The murder of 

George Floyd by police officers through unnecessary and cruel use of force during an arrest 

prompted global outrage (MSNBC, 2021), widespread protests for justice reform or abolition, 

particularly for racialized peoples, and the defunding of police (Balsamo, 2020). Given the 

unprecedented public support of defunding the police, the time is right for such funds to be 

relocated to programs the prevent crime, promote racial justice and equality, and support those 

impacted by the system with their healing.  

Alternatives to the incarceration of Indigenous peoples have never been more important. Despite 

promising intentions through Gladue Reports, Indigeneity has not meaningfully been addressed 

and supported in the criminal justice system (Welsh & Ogloff, 2008). As proportionality in 

custody continues to grow (Jamil, 2020), we have demonstrated that the colonial justice system 

is not meeting our needs. The benefits of alternatives to incarceration are substantial, including 

improved recidivism rates, reduced traumatization, personalization, autonomy, and reduced cost 

(The Canadian Association of Drug Treatment Court Professionals, 2019; Truth and 

Reconciliation Commission of Canada, 2012). To begin supporting Indigenous peoples through 

healing and to promote genuine reconciliation27, such alternatives are an essential first step.  

 
27 Note that Justice section of the 94 Calls to Action highlights return to community and healing approaches as 
essential for reconciliation (Truth and Reconciliation Commission of Canada, 2015b). 
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Chapter 4: Theoretical Framework 

"To be in the margin is to be part of the whole but outside the main body." – Bell Hooks 

Introduction 

I never considered myself someone to be particularly into theory in the traditional western sense. 

I dreaded the theoretical components of graduate studies and undertook them despite theory 

requirements. I always viewed including theory in my work as making it harder to produce, 

making my work harder to understand (projecting my own challenges in reading theory), and 

less accessible to a broader audience. While I acknowledge that there are few people likely to 

want to read an entire Master’s thesis for a variety of reasons, I certainly never want a reason to 

be that I have written it in such a way that is hard to read and difficult to understand. 

Imagine my delight early on in my graduate studies in discovering that social theory, or 

academic literature in general, is not only the jargon-heavy writings of privileged, non-

Indigenous, men from several decades ago (Todd, 2016). As the wise Dr. Kelly Fritsch28 

demonstrated in my very first assigned reading of graduate studies, social theory can be anything 

that observes a social process (Lemert, 2013). After this illuminating introduction to social 

theory in a way that didn’t leave me feeling like an idiot29, I found that there was a whole world 

of theory that was accessible to me. I proceeded to explore scholars of colour and their 

theoretical works, where I realized my challenges within academia are an extremely common 

experience among other precarious scholars (hooks, 2015). Around that time, I also realized that 

 
28 I acknowledge Dr. Fritsch here because I believe people that are impactful to our journeys should be openly 
acknowledged, celebrated, and thanked. Thank you, Kelly, for helping me realize that I did have the ability to 
understand social theory, I just hadn’t met the right teacher yet. 
29 Please note that the inability to understand a document does not make someone an idiot. I used this choice of 
wording because I so regularly returned home from school with the thought that I was an idiot because I struggled 
so much with foundation theory pieces. 
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just because something was inaccessible to me did not mean that there was something wrong 

with me, but instead a limitation of whatever text was in quest. Ultimately, I concluded that my 

original exposures to theory – foundational authors like Marx and Foucault – were not accessible 

to me because they were (presumably) not written with someone like me as a reader in mind. 

Being a woman, queer, and neurodivergent gave me different needs as a reader. In realizing this, 

I noted the benefit of producing works that I believe are generally as assessable and relevant as 

possible. 

Therefore, to develop a theoretical framework, it must draw on the work of Indigenous scholars. 

Often Indigenous topics and issues are studied by non-Indigenous scholars using a theory that is 

derived from (and ultimately supports) colonialism (Luker, 2017). Not only did I want to utilize 

the knowledges from Indigenous scholars, but I wanted to utilize works that are actively and 

deliberately contributing to Indigenization and inclusion. Correspondingly, I have chosen to use 

the four Indigenous scholars I find myself constantly returning to when thinking about issues 

surrounding Indigenous peoples and how we fit into academia: Dr. Vanessa Watts, Dr. Leanne 

Simpson, Dr. Eve Tuck, Jesse Thistle30. From their works, I have established the following key 

elements to guide my work: 1) place and being; 2) the processes of engagement surrounding 

Indigenous-focused works; 3) engagement of the studied Indigenous persons in the process; 4) 

desire-based research surrounding Indigenous peoples; and 5) Indigenous identity as a form of 

healing from colonial trauma. These five pillars centre Indigenous perspectives, processes, and 

identity in a way that I believe supports Indigenous peoples through or adjacent to the criminal 

 
30 Jesse Thistle is a Ph.D. candidate at the time of this thesis writing. However, it is likely he will be awarded his 
doctorate soon after the publication of this thesis (Thistle, 2021). I would like to acknowledge Thistle’s incredible 
academic achievements, both past and soon-to-come, in celebration of Indigenous excellence. I celebrate all 
Indigenous authors I cite and their accomplishments, particularly those used to develop this theoretical 
framework, but make special note of Thistle as he does not yet have the prefix of Dr. recognizing his excellence 
within the academy. 
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justice system in an Indigenous-centred way, as well for Indigenous and non-Indigenous readers 

alike when examining complex problems facing Indigenous peoples.  

Finally, as will soon be very clear, I have tried to include some of the personhood of each of 

these scholars, not just brief summaries of their academic works, in the information I provide 

about them regarding the development of my theoretical framework. In a long-forgotten Twitter 

post by an author whose identity I forget, she stated that she came to view her citations in her 

publications as a form of love letters to the scholars that paved the way for her. I feel such 

acknowledgement is appropriate here, particularly given the importance of these scholars to my 

personal journey and the development of this study. Additionally, it is their personhood and 

Indigeneity, not their impressive academic achievements, rooting the knowledges they have all 

produced. 

Pillar 1 – Vanessa Watts 

Watts’ work is influenced by both her Mohawk (Bear Clan, Six Nations) and Anishinaabe 

identity and personal experiences (First Peoples Group, 2020). At the time this thesis is 

published, Watts is the only scholar whose works I used to develop this framework that I have 

met in person. After I was eagerly waiting for a crowd of people to finish chatting with her 

following her presentation, she encouraged me to physically return to my community to figure 

out how I wanted to exist and present myself in academic spaces (Watts, 2019). By returning to 

where I am from, I could carry the knowledge and wisdom of my community and ancestors with 

me forward, both with my academic pursuits as well as through my life in general. 

With that personal story, it is perhaps unsurprising which information I drew from Watts to 

develop my theoretical framework. To develop Pillar 1, I focus on her concepts of place and 

being. She explains that there is a deep and meaningful connection between Indigenous peoples 
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and communities and the land, as well as the non-human beings that share the land (Watts, 

2013). Non-human beings include the land and water animals of the area, as well as the flora, 

earth, and trees. Watts identities that residential schools are heinous not only for the crimes 

committed against those forced to attend but for the fact that they severed the connection 

between Indigenous peoples and the land. The removal or corruption of the land hurts our 

societies, as does the removal of those Indigenous peoples from their lands. 

For the same reasons, particularly in the context of the framework for this thesis, prisons are 

inherently violent and colonial. If we are to value our relationships between ourselves, the non-

human beings of our society, and the land we are from, placing an Indigenous person in custody 

to “heal” or “be rehabilitated” cannot occur because a fundamental and integral bond has been 

disconnected. Further, all those from the removed individual’s community, both human and non-

human alike, have lost a piece of themselves and their community. The forced assimilation of 

our peoples through prisons is not merely by trying to “rehabilitate” an Indigenous person 

through incarcerating them but by removing key actors in Indigenous societies by forcing them 

into prisons. In understanding our connections to the land and communities, it is possible to 

understand how incredibly violent and disruptive taking an individual from their community 

really is. 

As will be discussed in further chapters, specialized courts and alternative community 

corrections streams are more in line31 with Indigenous concepts surrounding place and being 

 
31 Note, however, that while these specialized courts are closer to an Indigenous justice model, they remain far 
from any true Indigenous justice model. So long as the colonial state has authority over Indigenous justice matters, 
decolonization is not occurring. I produce this knowledge in acknowledgement of such. It is my hope that moving 
in the right direction and reducing harms through reforms can mitigate the colonial violence facing Indigenous 
persons in the criminal justice system. The absolute ideal – and only true decolonizing way – is to abolish the state 
authority over Indigenous justice matters. 
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given that Indigenous clients need not be removed from their homes (permitting that the program 

is in proximity to their community) and can engage in the healing and rehabilitation without the 

severing of the connection to their land. More so, the community itself is better protected and 

preserved because it has not lost a piece of its society. As is often emphasized as important in the 

rehabilitation and healing process, a strong connection to community is optimal for best results 

(Black, Frederico, & Bamblett, 2019). 

Pillars 2 – Leanne Betasamosake Simpson 

Leanne Betasamosake Simpson is a Michi Saagiig Nishnaabeg member of Alderville First 

Nation (Simpson, 2020). Her scholarly contributions are extensive, spanning topics of 

decolonization, Nishnaabeg thought, political resistance and resurgence of Indigenous peoples, 

process and methodologies, and Indigenous engagement and empowerment (Dorries & Ruddick, 

2018). I believe that Simpson’s works are a fantastic example of a substantial and sophisticated 

academic career rooted in collaboration, creativity, resilience, and decolonization.  

Simpson has produced several important works, but for the purposes of this framework, I want to 

highlight the emphasis she puts on the process (L. Simpson, 2017), not merely the end result. 

The end result is not sufficient, for the process by which we get there must also align with 

Indigenous knowledges and values. In her text “As we have always done : Indigenous freedom 

through radical resistance,” Simpson recounts stories and experiences that shaped her approach 

to research and how she engages with Indigenous communities. Specifically, a section that has 

always stuck with me is where she describes the increased understanding of knowledges (which 

later produce actions) that came with Indigenizing or decolonizing her approach – moving away 

from colonial norms in the research process. By resigning one’s self as not being an expert and 

not pretending to be one, by valuing the approaches of those you are working with (particularly 
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Elders), and by being willing to ask and listen to their thoughts on the process, knowledge, 

respect, and understanding increased exponentially. Simpson explores the importance of the 

process involved in Indigenous-focused research, community development, and providing 

resources for a community.  

Additionally, of particular relevance from these ideas is the emphasis on mistakes, evolution, and 

honouring those mistakes. “Mistakes produce knowledge. Failure produces knowledge because 

engagement in the process changes the actors embedded in process and aligns bodies with the 

implicate order (L. B. Simpson, 2017a).” As was the case with the original friendship treaties 

(Vowel, 2016c), processes must be constantly improved upon and revaluated to ensure the needs 

of those they support are met (Facing History and Ourselves, 2015a). 

The following two scenarios highlight the importance of process: 

One, an individual is incarcerated for drug crimes and upon release attempts to avoid 

engaging in criminal behaviours as a result of fearing future trauma from the justice system, 

and two, an individual is engaged in the criminal justice system but is diverted to a program 

(e.g. a drug treatment court) that addresses the root causes of their crimes, leaving them with 

the skills to reduce the likelihood of reoffending.  

In both cases, the individual is taking steps to avoid reoffending, but only in the latter scenario is 

healing truly promoted. Simpson highlights the need to evaluate the way we are doing things 

constantly. Do methods meet the needs of the populations they are for? Does the approach have a 

framework for evaluation and improvement? Who is involved in the process, and are all actors 

represented? For these reasons, the deliberate, decolonizing (or at least Indigenizing) processes 

of engagement must be observed. For the purposes of this study, the process of incarceration vs 

specialized court or community program are examined, as well as the process of applying to such 
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programs in later chapters. Finally, I must also embody this praxis with my research. For 

example, when I realized the research was shifting away from my original plans, I updated my 

project to serve my research participants instead of picking and choosing elements from them 

that fit with my narrative. 

Pillar 3 and 4 – Eve Tuck 

Pillar 3 

Tuck is a Unangax scholar and a member of the Aleut Community (Tuck, 2020). To me, the 

most significant element to Tuck’s work is her emphasis on centring Indigenous people in work 

done about them. She has written not only about including the studied Indigenous 

peoples/communities in the research process (Tuck, 2015) but also the way we as researchers 

present Indigenous people (Eve Tuck, 2009). Including a variety of Indigenous thoughts in every 

phase of the research process is important to keep it representative of the population it studies.  

By this logic, it is reasonable to examine the degree of Indigenous engagement in every phase of 

the process of applying to and participating in a correctional program. For this study, Indigenous 

engagement will be examined from service providers in (or adjacent to) the criminal justice 

system, as well as the engagement of the formerly incarcerated Indigenous persons. The 

importance of programming, courts, the criminal justice system in general, and policy being 

Indigenous-centred is derived from this pillar. How can anything meet the needs of a people 

without including that people? To embody my praxis here, I have made an effort to include as 

many Indigenous voices in this project as possible, as consultants, readers, committee members, 

inspiration, cited authors, as well as the teaching, learned from Elders. I certainly value my own 

voice and contributions, but I value applying our communal traditions and ways of existence to 

this project as well. 
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As was wisely pointed out to me by Dr. Stirrett, Tuck (and Simpson in the previous section) has 

not demonstrated support of reform works over abolition and decolonizing works. The use of her 

works in relation to improving the state is fundamentally contradictory to her aims (as well as my 

own). First and foremost, I feel the greatest kinship with abolitionist ideals towards criminal 

justice – decolonizing from the state and returning to Indigenous self-governance. So why 

include Simpson and Tuck then? As is evidenced later in this thesis, abolition becomes 

foundational in my recommendations. I treat reforms of specialized courts’ policy as a means of 

reducing the harms of the colonial criminal justice system until such a time abolition can occur. 

Eve Tuck - Pillar 4 

Further building on Tuck’s work, this study is explored through a “desire-based” lens, 

specifically focusing on Indigenous strengths and resilience. Tuck presents this lens to “defy the 

lure to serve as “advertisements for power” by documenting not only the painful elements of 

social realities but also the wisdom and hope,” and further explores the need for such an 

approach, “I submit that a desire-based framework is an antidote to damage-centred research. An 

antidote stops and counteracts the effects of a poison, and the poison I am referring to here is not 

the supposed damage of Native communities, urban communities, or other disenfranchised 

communities but the frameworks that position these communities as damaged,” (Tuck, 2009). In 

what I believe to be an iconic piece of modern writing and social thought titled Suspending 

Damage: A Letter to Communities, Tuck highlights the all-too-common approach of non-

Indigenous (usually White) researchers producing works that paint Indigenous peoples as 

damaged or broken (2009) – a “damage-centred” approach. Non-Indigenous researchers often 

highlight the negative aspects of Indigenous Peoples’ realities rather than the colonial forces that 

produced these negatives outcomes. Unfortunately, doing so has had terrible consequences 
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regarding the academic, public, and general understanding of Indigenous peoples – at least for 

those whose only exposure to Indigenous peoples or realities is through these means. As 

mentioned in Pillar 3, having Indigenous stories, experiences, and knowledges shared by non-

Indigenous researchers – often without even the knowledge or consent of the Indigenous peoples 

in question – has led to misrepresentations of Indigenous peoples. In equal severity, non-

Indigenous researchers have created a narrative about Indigenous peoples that is incredibly 

negative, sometimes even hopeless seeming, while also being incredibly dehumanizing. First, 

this implies that Indigenous peoples are not capable of solving their own problems, as they have 

not yet published on them academically, and that only the benevolent researcher (again, often 

White) can save Indigenous peoples from their terrible reality. Second, the academic ‘topic’ of 

Indigenous peoples has become poisoned. When most works surrounding Indigenous peoples 

represent them as broken, damaged, and in need of help, or as Tuck calls it: ‘damage-centred,’ it 

can corrupt the general perception of Indigenous peoples (Eve; Tuck, 2009). 

In contrast to the “damage-centred” approach that many non-Indigenous researchers have used, 

Tuck also discusses the tremendous accomplishments, sophistication, and resilience of 

Indigenous peoples in general, particularly in the face of colonialism. Given such incredible 

feats, Tuck suggests that research undertaken for or about Indigenous peoples must be ‘desire-

based,’ meaning that it is centred on Indigenous resilience, empowerment, and celebration(Eve; 

Tuck, 2009).  

The inclusion of Pillar 4 was as much in place for me as the researcher as for you, the reader. As 

the researcher, utilizing a desire-based approach was at the forefront of every stage of this 

project. From conception, I had to ensure that this study was rooted in uplifting, supporting, and 

amplifying the excellent voices and practices of Indigenous communities. The desire-based 
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approach had to extend from my development, through interviews and analysis, and finally into 

my writing. In the text box below is a brief example within my own life and career that 

highlights the importance of the desire-based approach. 

Throughout my Master’s degree, I have been awarded the opportunity to act as a teaching 

assistant. In one of my classes, I arranged to have speakers attend to share with my students the 

realities of incarceration. Specifically, these speakers were all mothers to formerly or currently 

incarcerated persons. The women who spoke were seasoned in telling their stories – that remains 

one of their tools in activism for penal reform or abolition. They came prepared to talk about 

how terrible prison is. Their logic is that if they expose the horrors of incarceration and its 

impacts on individuals and families, perhaps people without direct contact with the prison system 

would be moved enough by this information to support penal reform or abolition. However, 

following their presentation, I asked the mothers if they also wanted to use their time to share 

their child’s strengths and positive traits. The mothers became emotional and highly grateful for 

the opportunity to do so. Without that opportunity, my students would still have learned. 

However, the opportunity created a space with more love, understand, and respect for one and 

another.   

Processes can change an experience from good to great or from bad to terrible. Even when the 

intended outcome is achieved, it is important to examine how the process can produce 

unintended outcomes. 

Pillar 5 – Jesse Thistle 

While Thistle, who is Métis-Cree from Prince-Albert, Saskatchewan (Thistle, 2020), has 

produced excellent scholarly works, his piece that I have always been most drawn to is the non-

fiction book From the Ashes: My Story of Being Metis, Homeless, and Finding My Way (2019) 
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about his life experiences and reconnection with his Indigenous identity. Specifically, he 

explores reconnecting with his Indigenous identity, which ultimately helped him to recover from 

the trauma he endured in his life. I highly recommend that you, reader, take the time to read the 

book yourself if that is available to you, as I hate to be the one to tell a shortened version of 

another person’s healing journey. For the purposes of understanding Pillar 5, however, I provide 

you with a summary of Thistle’s journey32.  

Using Thistle’s personal journey described in From the Ashes: My Story of Being Metis, 

Homeless, and Finding My Way, I developed the final key element: Indigenous identity as a form 

of healing from colonial trauma (Thistle, 2019). Specifically, it focuses on the immersion of 

Indigenous persons in their culture, or at least cultural practices, as a vital element for true 

healing and rehabilitation. As Thistle navigates a healing journey from trauma and addictions, he 

also must face the cultural gaps he was left with because of colonialism and the roles those 

played in his life. Thistle came to realize that he could not heal from his trauma or addictions 

until he explored the relationships between being Indigenous and disconnected from his culture. 

By connecting with his community, he is able to weave his cultural healing and immersion into 

healing from trauma and addictions. He came to realize that colonialism was at the root of his 

trauma and addictions. 

Though we have experienced different journeys, I realized that I really related to Thistle’s 

journey, as have many other Indigenous peoples (PW Staff, 2021). It is difficult to heal from 

something when you cannot fully understand what has happened to you (Episkenew, 2009). By 

understanding the colonial traumas faced by my relatives and ancestors, I was able to better 

 
32 I acknowledge that this is not my story to tell. I am grateful to Jesse Thistle for sharing this story, both on an 
academic and personal level. Any mistakes or falsehood in my brief summary are my fault. 
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understand the way I grew up, the traumas I experienced, and even the traumas of my relatives. 

By understanding the role colonialism played in these traumas, I realized I also had to obtain 

knowledges from my community, particularly from Elders to progress through healing. By 

relating my experience to Thistle’s, I realize how it can be embodied theoretically and practically 

for the purposes of this study and beyond. 

In the context of a community court or program, even if not Indigenous-specific, it does achieve 

several important factors to promote treatment in line with Indigenous values when compared to 

incarceration. Unlike the colonial correctional settings, specialized courts and programs allow 

clients to remain within their community through the healing process (assuming the community 

is in proximity to court), address the root causes of addictions and corresponding criminal 

behaviour, and allow for personal accountability with collectivist support (Marsh et al., 2021). 

These factors, while not a complete representation of Indigenous cultures, knowledges, and 

understandings, are fundamentally more in line with traditional teachings and justice forms 

(Cunliffe, 2018).  

However, when considering the needs of Indigenous clients, the programming provided to them 

must be Indigenous-centred. I do not want my words to be misunderstood, so I will state this 

point clearly: Indigenous-centred means with Indigenous peoples – and their knowledges, 

cultural practices, and ceremonies – central to the conceptualization, development, 

implementation, and evaluation of programming for Indigenous persons. I say this because it is 

not possible for those to provide Indigenous knowledges, particularly those derived from lived 

experiences. For example, the federal corrections strategy of Indigenous-specific programming is 

not Indigenous-centred because the development occurred within the colonial state and is 

overwhelmingly delivered by non-Indigenous persons (Zinger, 2018). Indigenous healing is 
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promoted without a sufficient connection to Indigenous cultures33, as much of the staff is non-

Indigenous. 

Conclusion 

The framework derived from the four scholars listed above should help to explore the policy and 

procedures surrounding specialized courts and programs and should also serve to support 

research that is Indigenous-centred, supportive, and that will mitigate research-associated harms. 

For these reasons, I believe the theoretical framework that I have developed contributes to the 

decolonization of the research process. Further, if applied correctly, particularly alongside other 

bright and inspired Indigenous voices, it could help to achieve reconciliation and decolonization 

of the Canadian criminal justice system. The theoretical framework that centres Indigenous place 

and being, Indigenous processes, Indigenous involvement and collaboration, a desire-based 

approach to Indigenous initiatives, and which centres healing is not only something I used to 

analyze my work, but that can also be implemented in real-world initiatives. Finally, as these 

words directly precede the chapter on my methodology for this study, I want to highlight that I 

have tried to internalize my theoretical framework, those of other Indigenous scholars, and the 

teachings from my community members and Elders in my approach to this study deeply. The 

theory I am lovingly employing does not only need to be well understood but to be embodied 

strongly in praxis. 

  

 
33 However, I acknowledge the tremendous work accomplished by those Indigenous staff members in making the 
experience as good as possible for their clients. Without them, the situation would be even more dire than it 
already is. 
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Chapter 5: Methodology 

 

Introduction 

As highlighted in the previous chapter, I place substantial emphasis on the process of an 

endeavour, not just the end result. If my work is to contribute to conversations on Indigenization 

and inclusion within the context of western institutions, merely producing a document that 

recommends steps is not sufficient. I have very deliberately focused my efforts towards 

embodying my practice throughout this study. It was important to me to be deliberate about how 

I approached this research, even in the early development. As is discussed in the remainder of the 

chapter, I believe I have approached this research in such a way that mitigates the potential for 

research violence, creates opportunities for those involved to share what is important to them, 

and produces a representative and accessible final product. Particularly as it relates to my 

theoretical framework, I believe this chapter exemplifies Pillar 2 (the processes of engagement 

surrounding Indigenous-focused works, as I was very specific and very deliberate about the way 

I did things, as described further in this chapter, and Pillar 5, focus on a desire-based approach, 

as I centred my admiration and respect for Indigenous knowledges in the process through my 

actions. 

Development of Research  

Before describing the specific ways that I have developed this research, I must first take notice of 

the community and cultural knowledge bestowed upon me in my life. I count this knowledge as 

part of the development of this research because I know it has directly contributed to my 

approach. Through teachings from Elders (sessions where the Elder communicated knowledge 
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through conversation or storytelling, sometimes in ceremony, sometimes simply for the purpose 

of sharing knowledges and connection), working alongside Indigenous colleagues, attending 

ceremonial events, and in the special conversations during crafting, I have learned more than I 

would have ever believed.  The teachings I have learned included one-on-one sessions which I 

initiated, one-on-one sessions preceding major events in my life, and group sessions where the 

Elder decided the topic, and group sessions either for the personal events of others or through a 

workplace. I primarily sought out these teachings through community members and 

organizations, but I have also been able to access them through work or school programs. Even 

when I was not specifically attending a teaching, simply listening to other Indigenous friends, 

colleagues, and community members was extremely illuminating. I found that spending time 

around those within your community, even if it is not done for the express purpose of obtaining 

knowledges, imparts you with wisdom. I have learned from their teachings and stories about 

living my life in a good way and about amazing persons within our communities that I hope to 

emulate. Had I tried to conduct this research without those previous knowledges, I believe I 

would have been likely to pursue a more individualized, overly formal, and theoretical approach. 

I had a goal to do research that promotes diversion from jails and prisons long before I planned 

to attend graduate school – something I learned was somewhat uncommon. The majority of my 

colleagues with whom I started the program wanted to attend graduate school before they knew 

where they wanted to focus their research. While working at the Edmonton Drug Treatment 

Court in 2018, I noticed that Indigenous peoples were highly under-represented in our client 

population. Having worked in corrections, I was aware of the problem of Indigenous over-

representation. I wasn’t just aware, but I was angry, disillusioned, and traumatized from seeing it 

first hand. When I worked at the Edmonton Drug Treatment Court, we had twenty available 
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sports for participants in the program at any given time. At most, Indigenous participants filled 

only two of those available spots (10%). Worse still, there were times while I worked there that 

there was only one Indigenous participant or even no Indigenous participants at all.  The under-

representation of Indigenous participants was completely unacceptable when considering 

Indigenous peoples account for over 40% of the incarcerated population of Alberta (Jamil, 

2020). When I discussed it with my superior, she (rightfully) expressed a desire to have more 

Indigenous participants but also said that the policy to admit and retain Indigenous clients was 

incredibly limiting. I asked about publicizing this information, but our organization lacked the 

resources to produce research on the matter. I realized the privilege of being an academic 

researcher, particularly as a graduate student, where my funding need not come from the 

organization(s) I was researching. Thus, I began conceptualizing this research and initiated the 

process of commencing graduate studies. With time, I discovered that academic research is what 

I really want to do with my life, particularly research that benefits Indigenous peoples. 

I found myself a supervisor – Dr. Aaron Doyle – who I knew would support me to do my 

research the way I wanted to do it. Though I told Aaron when I first contacted him that I was 

interested in working with him because of our shared interests (which remains true), a large 

contributing factor was the book Aaron and his colleague Dr. Kevin Haggerty wrote. The book, 

titled 57 ways to screw up in grad school : perverse professional lessons for graduate students 

(2015), is essentially a toolkit for success in graduate studies. I realized from reading the book – 

and privately concluding that the book was not written for personal gain or to stroke the authors’ 

egos – that Aaron was the kind of supervisor who genuinely cared about his students and did not 

view them as just another part of the job. I am aware that most graduate students do not explain 

why they work with the supervisor they do in their theses or dissertations, but I do believe it is an 
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integral element to the development of this study. By having a supervisor that respected me and 

wanted the best for me, I was aligning myself with someone who would supervise and educate 

me when needed but would also let me take control when I needed to. And I often did need to 

because I was (and continue to be) committed to removing whatever colonial research standards 

that exist in modern practice from my work. Sometimes, doing so required bold “requests34” on 

my behalf, which Aaron not only supported but celebrated. Racialized students, particularly 

those who also study race, require supportive, understanding supervisors (Jack-Davies, 2018), 

especially in the face of institutional racism. 

One such “request” I made of Aaron was the inclusion of a non-academic Indigenous ‘committee 

member’, compensated by my department, to consult on the project. I wanted this person 

because I feared producing a work that was academically sound but inaccessible or irrelevant to 

Indigenous peoples outside of academia. I wanted an Indigenous person who had experience 

with frontline Indigenous advocacy and support work, and was fortunate enough to find Michelle 

Robinson, Red Thunder Woman, whose commitment to community activism, settler education 

about Indigenous topics, and seemingly fearless approach benefits this project tremendously. I 

am grateful that Aaron and my department also saw the value in including her. 

Ethics 

As with most primary research involving people, I was required to undergo the ethics 

application. The process included providing recruitment documents, interview questions, and 

protocol forms to the CUREB-A ethics board. As my research not only includes but is centred 

around Indigenous persons, I also completed additional safety material. Such material included 

 
34 Though I framed these as requests, I only ever intended to certain things a specific, decolonizing way. Had I been 
aligned with a less supportive supervisor, I would have instead changed my topic or approach before 
compromising my values. 
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additional work to ensure my work was as culturally respectful as possible and that I mitigated 

potential colonial research harms. Though the ethics process is generally boring, tedious, and 

uneventful, I am unable to say that was the truth of my experience. 

I submitted my initial application in early September 2020 and submitted revisions following an 

initial review in mid to late September 2020. Then I did not hear from the ethics review board for 

more than two months, despite follow-up contact. Finally, I followed up again in early December 

2020 and was told that the review board could not grant me approval until a general Indigenous 

organization wrote a letter of support for my project. I was deeply uncomfortable with this 

request for two reasons. First, I did not believe this was an appropriate request given that I was 

not working with a specific Indigenous organization or community, but rather examine a 

nationwide process in the criminal justice system. Why should I have to go to an uninvolved 

organization – without already have ethics clearance – to have them do a tremendous amount of 

labour for the ethics board and me? Second, and critically, a colleague in the department doing 

similarly Indigenous and drug policy-focused research, who is white, who is supervised by the 

same person within the same department, who is in the same program, and who submitted their 

ethics application after I did was not required to do the same.  

The process was actually deeply hurtful to me. I felt tokenized as an Indigenous researcher, and I 

was delayed my research a full term. I said as much to Aaron, my supervisor, in an email. In fact, 

looking back, it was a pretty emotional and aggressive email to him, especially considering he 

was blameless. To Aaron’s tremendous credit as an Indigenous ally and as a conscious and 

thoughtful supervisor to a racialized graduate student, he jumped in immediately. The next 

morning I woke up to clearance. I am not exactly sure what he did, but I appreciate that he 

managed to communicate the inappropriateness of their request to them. 



86 
 

Most uncomfortably, the ethics committee then requested that I participate with them in a 

meeting where I – and my Indigenous committee members – help them to develop a better 

protocol going forward. Though I agree a better protocol was essential, I also thought it took a 

lot of nerve for them to request I do them a tremendous amount of free labour following the 

distress and delays they caused for me (which they never acknowledged or apologized for). In 

fact, owing to becoming distracted by the holidays at the time of their request, I never actually 

answered that email. At least I had ethics clearance. 

Collaborative and Communal Approach 

One of my great delights in conducting Indigenous-centred research is the opportunity to work 

collaboratively and collectively with other Indigenous persons. Correspondingly, I wanted as 

many opportunities to work with other Indigenous peoples as I could. As any graduate student 

has likely experienced, we are often asked about our research (Cham, 2016). As I explained to 

Indigenous peers and colleagues, many of them offered helpful suggestions and guidance. So 

why not formalize the arrangement? I let any Indigenous person I interacted with know that I 

would appreciate their consultation on this project, regardless of their education level, to ensure 

my approach was accommodating and safe to participants and the works were as accessible as 

possible to readers. I also arranged for an honorarium for those who consulted as thanks for their 

knowledges and contributions. 

A communal approach is one common within Indigenous communities (Brown & Nicholas, 

2012; Cheng & Ma, 2016; Ferguson, Girolami, Thorstad, Rodgers, & Humbert, 2021). Because 

of ethical concerns, I was not able to have a consultation with my peers regarding my data 

analysis. However, I utilized the knowledges of my peers by discussing my approach to 

interviewing, my interview questions and identifying relevant contexts to provide in the literature 
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review component of the project. Learning from Indigenous peoples, translating their values into 

research, and implementing those knowledges does not need to be a formal, arduous process, as 

reflected through my approach (Macklin et al., 2021) 

Data Collection 

With regards to my actual data collection, it was generally supposed to be simple and exploratory 

in nature. I intended to conduct semi-structured focus groups resembling talking circles for my 

interviews. I have previous experience leading a talking circle, and I value talking circles for 

promoting a safe space, opportunities for everyone to speak and to listen, and to make the 

interview process more comfortable for Indigenous participants (Schumacher, 2014). 

Approximately one month before I transitioned from full-time classes to full-time research, the 

COVID-19 pandemic began. The pandemic caused global shutdowns (Feuer & Kim, 2020), 

requiring many researchers to modify their research approach if it required meeting participants 

in person (Wang, 2020).  

I recruited participants through community organizations. I contacted these organizations 

through email with the request that they circulate the recruitment documents to their participants. 

Such organizations included community justice organizations, organizations providing 

community corrections services but who were not corrections (e.g. not-for-profits like the John 

Howard Society), Indigenous justice organizations, and supportive Indigenous services. In fact, I 

contacted every single Native Friendship Centre in Canada that had the capacity to receive an 

email, totalling over 100 friendship centres. I also contacted all DTCs and mental health courts 

who had publicly available contact information. Full records of participant contact information 

are contained in Appendix 1.  



88 
 

In response, I conducted video-call interviews on a computer and over the phone when the 

participants lacked access to a computer. Zoom fatigue, a condition where the user feels 

exhaustion following or even anticipating video calls, can be a real barrier to communication 

(White, 2021). Some have even likened Zoom fatigue to burnout as it displays many of the same 

impacts on an individual and is worsened by group calls. To mitigate negative impacts to my 

participants, I made the decision to conduct one-on-one interviews with my participants and to 

keep the interviews to one hour in length35. The interviews were semi-structured, qualitative 

interviews. Further, I allowed participants the opportunity for follow-up, narrative interviews, 

described later in this chapter.  

Questions explored the life and criminal justice system experiences of the participant, their views 

on the effectiveness of incarceration in rehabilitation, their knowledges of alternatives to 

incarceration programs, and their experiences in different kinds of programming. As my 

interviews were semi-structured, there was some variation in what I asked participants. However, 

there were the following questions in each interview. Where needed, specific questions were 

asked to participants relating to previous statements in the interview. 

For criminalized Indigenous persons: 

1. How do you identify as an Indigenous person? 

2. Have you ever struggled with substance use/abuse? 

3. Have you ever been to jail? What was it like? 

4. Was your jail experience helpful to you once you got out? 

5. Have you ever been to prison? What was it like? 

 
35 However, participants were informed they could elect to go longer if they wanted, because I did not want 
anyone to feel like they did not get the change to say everything they wanted. 
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6. Was your prison experience helpful to you once you got out? 

7. If you experienced substance use/abuse challenges, did being incarcerated help you in the 

short term with those challenges? In the long term? 

8. Do you know anything about drug treatment courts? Have you ever attended one? 

9. Did you, or your legal team, ever consider a drug treatment court/mental health 

court/other specialized courts as an alternative to incarceration? 

10. If you attend(ed) a drug treatment court/mental health court/other specialized courts, do 

you find the process helpful? Culturally sensitive? 

11. If you did discuss drug treatment court/mental health court/other specialized courts but 

did not attend one, why not? 

12. Do you think drug treatment court/mental health court/other specialized courts would be 

a preferable option to incarceration for you? 

For Service Providers (both Indigenous and non-Indigenous): 

1. What is your position in (or adjacent to) the criminal justice system? Are you employed, 

a volunteer, or an activist? 

2. Do you identify as Indigenous? If yes, how do you identify? 

3. What percentage of your clients are Indigenous? 

4. To what extent do you believe substance abuse contributes to crime? Mental health 

challenges? Please elaborate. 

5. Of your Indigenous clients, what percentage of them have cases related (directly or 

indirectly) to substance use/abuse? Mental health challenges? 

6. Do you think incarceration is an adequate tool for rehabilitation in general? How about in 

the context of substance abuse? 
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7. What do you think of drug treatment court/mental health court/other specialized courts as 

an alternative to incarceration? Do you believe drug treatment court/mental health 

court/other specialized courts are more effective at rehabilitating clients, specifically in 

the context of substance abuse, than incarceration? 

8. Are you aware of the recidivism rate of drug treatment court/mental health court/other 

specialized courts vs the recidivism rate of participants who go through traditional 

corrections? 

9. Have you ever referred Indigenous client(s) to a drug treatment court/mental health 

court/other specialized courts? 

10. Are there any barriers for clients to enter a drug treatment court/mental health court/other 

specialized courts? 

11. Are there any specific barriers for Indigenous clients (unique to Indigenous clients 

compared to non-Indigenous)? 

My sample of interview participants included three formerly incarcerated Indigenous persons 

with self-identified substance use disorders or substance use which was relevant to their 

criminalization, three Indigenous service providers, and five non-Indigenous service providers36. 

In the context of this study, service providers are defined as persons working in or adjacent to the 

criminal justice system with Indigenous clients. Note that half of the service providers worked at 

programs that served exclusively Indigenous clients as their programs were Indigenous-specific, 

whereas the other half served a combination of Indigenous and non-Indigenous clients. 

 
36 Note: one participant is counted twice as they met the criteria both as a formerly-incarcerated Indigenous 
person with a substance use disorder and the role of Indigenous service provider. 
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Perhaps the inclusion of non-Indigenous participants means that this is not Indigenous-centred 

research. I am confident some readers will believe this to be true. As such, I wanted to identify 

why I included these participants. The fact remains that Indigenous persons going through the 

colonial criminal justice system will be required to interact with service providers who are non-

Indigenous. This will be a reality for as long as Indigenous justice matters are handled under the 

colonial state. Correspondingly, those non-Indigenous actors will have an impact on Indigenous 

clients. I felt that leaving out their perspective would leave a gap in understanding. It is not to 

suggest that non-Indigenous participants' information carries equal weight to that of Indigenous 

participants, as it simply cannot on Indigenous matters. However, non-Indigenous actors remain 

(often) well-intentioned participants in supporting Indigenous justice. Even when they lack a 

comprehensive understanding of Indigenous issues, they have still demonstrated effort and desire 

to support Indigenous clients. By including them in this piece, I could better understand how 

policy and practice gaps occurred and thereby produce strong recommendations for these 

corrections. By utilizing the experiential knowledge of these allies, I was able to develop and 

produce stronger knowledges to mitigate colonial violence. Again, it is not as good as 

Indigenous-governed justice, but it could make things a little better. To me, the fight for 

substantial change does not mean the fight for smaller change is worth neglecting.  

In addition to my interviews, I obtained the official admissions eligibility criteria documents for 

every specialized court I could find: for full documents, see Appendix 1; as well as the program 

requirements for participants enrolled in such programs; for full documents, see Appendix 2. 

While some of these documents were publicly available online, the majority of specialized courts 

did not have them listed. I contacted those organizations to request these documents, though few 

replied. However, I was informed via email by a manager at the Toronto Drug Treatment Court 
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that most specialized courts developed their policy in reference to their program, given that the 

Toronto Drug Treatment Court was the first specialized court established (Department of Justice 

Canada, 2021). My personal analysis identified this to be correct, as all available documents or 

information were extremely similar to that provided by the Toronto Drug Treatment Court. 

However, the information obtained cannot be confirmed to be representative of all Canadian 

specialized courts. 

Data Collection Limitations  

This study was highly limited by the COVID-19 pandemic occurring throughout the research 

process. With provincial, territorial, and federal restrictions (Feuer & Kim, 2020), I was required 

to abandon my original approach of conducting interviews in circle-style and transition to video 

calling. Connecting over a video call is different than connecting in person (Wolfe, 2020), and it 

is likely that some information was lost because of our interview methods. That said, in some 

ways, the requirement to video call was a blessing – I was able to interview participants all 

across Canada, which would not have been my approach otherwise. The inability to include 

familiar Indigenous practices (such as the talking circle for interviews) in my data collection 

could have impacted the comfort level of the participants. Further, it compromised my ability to 

produce a study that was as decolonizing as I had intended it to be. 

On an institutional level, any information from the criminal justice system was difficult to 

access. The Canadian criminal justice system has historically been difficult to obtain information 

from, either as someone moving through the criminal justice system, a relative of someone in the 

system or as a researcher. The system has always lacked transparency. Further, the criminal 

justice system appears to lack adequate demographic information, particularly as it relates to 

specialized court programs, meaning it was challenging to even quantify the depth of the 
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problem of Indigenous exclusion from such programs. One participant who identified this 

problem in her interview speculated that the lack of solid demographic record-keeping is 

deliberate because systems were to do that they could be held more accountable for their failings 

and mistreatment towards racialized persons. 

With specific regards to specialized courts, many of these programs seemed to lack any public 

formats to interface with them or even to learn about them. Less than half of the specialized 

courts had an online presence, with only some of those including eligibility criteria, program 

effectiveness data, or explanations of their role within the community. While this certainly 

highlights some of the arguments I have made in the previous chapter, it also limited my ability 

for a more in-depth, Canada-wide analysis of their criteria. While I believe the information 

obtained is sufficient in demonstrating my point, I would have preferred to include information 

from all specialized courts as it would have been more representative. 

COVID-19 also contributed to challenges in recruitment. Though potential participants were 

more accessible through video calls, they were also less available. Many community-based 

organizations, particularly those serving precarious individuals, saw an increase in need from 

their clients without an accompanying boost in resources (Ireton, 2021). It is understandable that 

potential participants for this study would have prioritized the wellbeing of their clients over 

participating in this study; they only have so many hours in a workday to give. More participants 

could produce even more knowledges, meaning more nuanced analysis and recommendations. 

Transcription and Coding 

Following the interviews, I transcribed my interviews myself. Though the process was long and 

arduous, it also allowed me additional time to reflect on my interviews. Better still, I was able to 
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remind myself of tone, emotions, and the thoughtful pauses of my participants, to name a few. 

Once transcribed, I began my analysis. First, I read through and just made a note of anything that 

the participants were particularly passionate about or that I identified in my notes from the 

interview as significant. Next, I noted anything that indicated a challenge or barrier within the 

system. Finally, I noted anything that related to policy. I did not engage in a formal coding 

process, such as a content analysis of interview transcripts, because I did not want to blind 

myself to findings. I feared ignoring or overlooking important information on the basis of 

searching for something specific.  

Interpretation  

My interpretation and analysis of the interview data involved applying my theoretical framework 

to the information provided. Specifically, I identified the information participants considered to 

be positive to identify whether it was in line or not with my theoretical principles, and then did 

the same with any information provided that was considered negative by the participants. For 

example, if the participants shared a statement that was significantly connected to place and 

being, I flagged it. Additionally, I noted if participants were aware of an alternative to 

incarceration programs, how they operate, their effectiveness, and the participants’ opinions on 

such programs. I did this specifically to gain an understanding of the general knowledge and 

attitudes of interviewees towards specialized court programs. Then I analyzed their responses in 

relation to the participants’ views on incarceration. Finally, I identified the commonalities 

between the data points considered particularly important by the participants. 

I also conducted a policy review through a content analysis of the official documents regarding 

admissions eligibility and program rules for when enrolled. To produce the content analysis, I 

reviewed all policy documents. First, I reviewed them generally so as to understand their 
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contents as if they existed in a vacuum. Next, I reviewed the documents under the colonial 

realities of what is now known as Canada, and also specifically the Canadian justice system. I 

compared the contents of these documents with Indigenous social realities, Gladue principles, 

and Indigenous values regarding healing and justice. Then, I identified any instances where a 

specific policy was in place for Indigenous clients and evaluated it under the same criteria. 

Finally, I analyzed the documents under the lens of my theoretical framework, specifically by 

identifying areas where the documents either demonstrated instances of the ideals as developed 

through my framework or (more often) where areas demonstrated a deviation from these ideals. 

Confirmation of Interpretation of Findings 

As highlighted through Pillars 2 and 3 of my theoretical framework described in Chapter 3, it is 

important to centre Indigenous peoples in the process of the research project and take the study 

on with good intentions. As such, I wanted to ensure that those who participated in this research 

had the opportunity to confirm my interpretation of their interview data, particularly given the 

tremendous harms Indigenous peoples have experienced as a result of research conducted about 

them (Cherubini, 2008). Though it is likely that it was seldom the intention of non-Indigenous 

researchers to misrepresent and harm Indigenous peoples or communities, a culture of distrust 

has been developed between many Indigenous peoples and researchers (Goodman et al., 2018; 

McGregor, 2018; Vowel, 2016a). Colonialism is perpetuated through the misrepresentation of 

Indigenous values, knowledges, histories, and traditions. Without the lived experiences and 

cultural understandings Indigenous peoples hold, it is likely that a non-Indigenous researcher 

would misrepresent their findings (Cochran et al., 2008). 

So I did just that. Why not reach out to participants after I had the chance to analyze their 

interview data and develop conclusions? For many past researchers, I anticipate their answer was 
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a lack of time or resources rather than a lack of interest.  So I contacted all participants again 

(they were aware from the onset this would occur) to give them the opportunity to confirm my 

interpretations. Only two participants ultimately had the capacity for a follow-up interview, but I 

still opted to do them. In these follow-up interviews, I prepared a short narrative detailing the key 

information shared during the initial interview, how I interpreted it, and the overall conclusions 

and recommendations developed as a result. The participants generally confirmed my 

interpretation but also used this as an opportunity to supplement additional information that they 

had reflected on between interviews. 

 

Future Publications 

I have also made the personal commitment to myself to never publish Indigenous-centred 

research or resources through a medium that is behind a paywall. I have made this decision 

because I believe any person, particularly Indigenous persons, who want to read my works 

should not be excluded from doing so based on cost. I commit to uphold this value for all 

publications, academic or not, that I produce in my career. 

Acknowledgement of Thanks For Indigenous-Centered Research 

I do not know if this section really has a place that fits best into this chapter or anywhere else in 

this thesis, but I would be remiss if I did not include it. Though there is the potential that this 

could sound like a humble brag about my own research excellence (which I do not assume), I 

believe there is value in sharing the following as it could support other researchers engaging in 

Indigenous-centred research. Every single participant I interviewed thanked me multiple times 

for the opportunity to share their knowledges and experiences, particularly those participants 

who are Indigenous. As I understood it, it was not only that I allowed otherwise silenced or 
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overlooked persons to share, but I ensured from initial contact that I was engaging in the process 

with their best interests in mind. Participants were grateful to be given the time and space to 

share their knowledges with someone who wanted to use them to uplift Indigenous communities 

and who understood the tremendous responsibility that comes with this kind of research. My 

heart is so full of these thanks and acknowledgements from my participants. I regularly felt the 

need to reiterate to my participants that they were the ones doing me a favour and that I was the 

one who should be thanking them. 

The previous paragraph demonstrates the importance of process as developed from Simpson in 

Pillar 2 of my research. Not only was I able to complete the required steps to produce ethical 

Indigenous-centred research, but I believe I was able to ground my research process in 

Indigenous approaches. I believe my participants felt their inherent worth and importance. 

Though I do not know for sure, I also believe I contributed to Indigenous healing from the 

research process as well. 

Conclusion 

I have found the methods section of academic texts to be notable if they are either: 1) dazzlingly 

new, progressive, decolonizing, thoughtful, and inspiring; or 2) so horrifically limited that it 

undermines the quality of the research conducted. However, I included this methods section for a 

special reason – beyond that; it is required of me when producing academic works. I included 

this section as a sort of love letter to the Indigenous scholars and community members that have 

highlighted the importance of process in a study to celebrate Indigenous peoples and contribute 

to our collective goals. 

While this section certainly provides information on my approach to this study, when combined 

with my theoretical framework showcased in Chapter 3, it serves to demonstrate the deep respect 
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I have for Indigenous-centred research and the responsibility I feel while engaging in it. It is my 

hope that other researchers, Indigenous and non-Indigenous alike, employ a similar approach of 

careful consideration of process when engaging in Indigenous-centred research. 
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Chapter 6: Description of Findings 

 

Introduction 

This chapter is to function as a summary of key findings. I deliberately chose to keep my 

findings and analysis of findings as separate chapters. I recognize that I am not alone in my 

choice to organizing my findings this way, but I still want to take the time to acknowledge why I 

have chosen to organize them as I have. Specifically, I chose to keep this chapter as a description 

of my key findings because I want to present this information as independent from my analysis.  

The purpose of this decision can be best illustrated by a story of Dene peoples from the region I 

am descended from. I learned this story from a Knowledge Keeper who shared it virtually. 

Approximately sixty years ago, an anthropologist visited the community with the intention of 

studying them. Not knowing the language, he worked with a community member as a translator. 

Unfortunately, after he left, he produced analyses and publications without consulting the 

community and made several important errors. However, the most significant error he made was 

stating that the population he went there to study was extinct – despite the fact that those very 

people were the ones who he worked with. It is unclear how he came to make this terrible error, 

but the damage was done. For a very long time, the only literature available about the Dene 

people of that region falsely stated that they were extinct. Additionally, his works did not reflect 

the knowledge provided to the researcher by the community. Their stories were not told, their 

words were misinterpreted, and they really did not get anything positive out of the interaction.  

Because I do not want to commit the same egregious errors as that researcher, I want to include 

the worlds and priorities of those I interviewed independently of my own analysis. This way, if 
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nothing else, their words are published without my thoughts, interpretations, or analysis. I 

believe they have a right to stand on their own before I take my turn to interpret them, which 

occurs in the next chapter. Specifically, I want to draw a loose comparison with a traditional 

talking circle. In a talking circle, the Circle Leader will prompt the discussion and then give 

everyone in the circle the opportunity to discuss the prompt. Then they go around the circle with 

each person responding to the prompt. A talking circle format allows everyone the opportunity to 

share without interruption. Though I cannot exactly replicate those conditions in this text, I can 

hold two different spaces for the words of my participants and my analysis. 

Perhaps a reader other than myself might draw different inspiration, conclusions, or areas of 

importance without viewing this with my analysis, especially given my unique theoretical 

framework. However, I acknowledge that it is impossible to remove my own biases from this 

chapter entirely, as I chose which information to present, as well as how it is organized. 

Information Found in Admissions Eligibility Criteria 

To contextualize the key findings from the interview data, I must first explore the eligibility 

criteria for specialized court programs. The eligibility criteria are the first point of policy that 

many potential clients (or their legal representatives) interact with, so it is the first examined 

here. 

The following findings were obtained from specialized court programs. To view the documents 

in their complete form, please see Appendix 2. Please note that the only eligibility criteria used to 

obtain the following information was information that was available to the public through the 

respective court's online platforms. In some cases, the online platforms contained full documents 

which would be opened and downloaded and were exactly the same documents utilized by the 
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court and program staff, as well as being distributed to the clients. However, most of the online 

platforms contained text sections with the eligibility criteria.  

The following key eligibility criteria were present across programs: 

• The participant must be at least 18 years old37; 

• The participant must be referred by a legal representative; participants cannot self-refer to 

the program. 

• The participant consents to participate in the program and has pleaded guilty. 

• The participant is demonstrated to be criminally entrenched, often with several prior 

convictions, or; 

• The participant’s criminal behaviour is motivated or caused by drug use. 

• The participant is considered to be at risk for reoffending without the specialized court’s 

targeted programming. 

• Participant committed one of the following offices38: 

o possession of drugs for personal use or for street-level trafficking; 

o theft; 

o possession of stolen property; 

o non-residential break and enter; 

o mischief; 

o prostitution; 

 
37 Note that two programs accepted participants who were between 16-18-years-old with the condition the youths 
supervisory officer approve the enrollment. 
38 Note that programs indicated these were the most typical types of offences, though others could be considered 
in the event it was demonstrated to have been related to the substance abuse of the applicant. 
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• Not eligible if has previous charges or convictions39: 

o homicide; 

o assault with a weapon; 

o armed robbery; 

o that are otherwise violent in nature40; 

o sexual assault; 

o domestic violence charges; 

o residential break and enter; 

o in circumstances that raise concerns about drug-impaired driving or risk to young 

people. 

While the above applies to all forms of specialized court programs, there are instances where the 

eligibility criteria are related to the demographic the court serves. 

Specifically, in the case of drug treatment courts: 

• Not eligible if primary condition is: 

o Alcohol use disorder; or 

o Cannabis use disorder. 

Specifically, in the case of mental health courts: 

• Not eligible if prior charges or convictions related to drugs unless supported by the court. 

• Not eligible if offence holds a mandatory minimum penalty. 

 
39 Dependent on program. 
40 In some cases, courts consider participants where long periods without violence. 
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• Individuals suffering from FASD, ARND, Autism, Brain Injury will not be considered 

unless they have a co-occurring mental illness.  

• Individuals who have a form of an organic brain issue such as dementia associated with 

Alzheimer’s or late-stage AIDS are not candidates for this specific form of diversion. 

Specifically, in the case of Indigenous/Gladue/Aboriginal courts41: 

• Participants must self-identify as Indigenous. 

It should be noted that some programs included stipulations that the court could overrule criteria 

that rendered the applicant ineligible if there was substantial reason to do so, such as 

demonstrated mitigating circumstances. However, such was unlikely owing to the high number 

of applicants relative to a low number of available program spots. 

Further to the eligibility criteria provided through the online portals, all specialized court 

programs highlighted that part of the eligibility criteria included that participants under 

consideration must be evaluated as being low risk to the community – as is a requirement for all 

forms of conditional release (Government of Canada, 2018; Legal Aid Ontario, 2021; Ministry 

of the Solicitor General, 2019; Public Safety Canada, 2008). However, there was no information 

available beyond the already provided eligibility criteria, indicating how risk was evaluated – 

with the exception of the Calgary Drug Treatment Court (Calgary Drug Treatment Court, 2021). 

Though different service practitioners will determine risk differently (risk assessment is 

generally subjective), one key factor is gang affiliation. As such, all programs have an 

“unofficial eligibility rule” of: 

 
41 Note that the majority of these courts are not specialized programming courts, but instead function as 
specialized sentencing courts (Provincial Court of British Columbia, 2020b). 



105 
 

• Ineligible if the individual has gang affiliation. 

Though specialized court programs do not provide information regarding the exact number of 

applicants, the staff within these programs have identified that many more applicants are not 

accepted than are accepted. Most of the individuals who apply to specialized court programs are 

not accepted, even when they meet all eligibility criteria (Department of Justice Canada, 2015). 

Information Found in Participant Handbooks (Program Rules for Enrolled Participants) 

Once an individual is enrolled in a specialized court program, there are rules the individual must 

follow to maintain their placement in the program. All documents utilized for this section can be 

found in their entirety in Appendix 3. Though each program has specific requirements, the 

following are requirements seen broadly across specialized courts: 

• The participant is required to abstain from illegal activity. 

• The participant is required to report to their community supervision officer as determined 

by conditions. 

• The participant is required to follow all conditions assigned by the court and by the 

community supervision officer. 

• The participant is required to follow all program rules as enforced by the program staff. 

• The participant is required to abstain from the use of illegal drugs, prescription drugs 

used illegally, cannabis, and alcohol. 

• The participant is required to attend court as scheduled. 

• The participant is required to complete all assigned programming or otherwise 

determined activities (e.g., therapy, doctor appointment, etc.). 
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In the event a participant does not adhere to the above requirements, they will either be awarded 

an in-program consequence or have their enrollment in the specialized court program terminated. 

It is the responsibility of the court and program staff to collaboratively determine consequences.  

Currently, available data suggests that only one in three participants admitted to drug treatment 

courts graduate (Department of Justice Canada, 2021). Recent graduation rates for other forms of 

specialized courts are not available on a Canada-wide level. 

Interview Data from Formerly Incarcerated Indigenous Persons 

The interview data obtained from the three previously incarcerated Indigenous individuals was 

similar, despite the interviews being generally conversational, semi-structured and interview 

questions being open-ended. 

The participants interviewed identified themselves as Cree, Métis Cree, and/or Plains Cree. The 

participants all identified themselves as struggling with substance use, including illegal drugs, 

prescription drugs used illegally, and alcohol. The participants had all been formerly 

incarcerated, with one participant only having been released a week prior to the interview. 

Across the three participants, they had experience in provincial jails, provincial prisons, and 

federal prisons42. 

The participants were incredibly forthcoming about the realities of their lives. Notably, the 

participants discussed their lives from early childhood as being relevant to their story of being 

criminalized. The childhoods of the participants demonstrated circumstances placing those 

participants at risk for trauma, addictions, and criminalization (Cao, Burton, & Liu, 2018; Dion, 

 
42 Jails are generally reserved for pre-trial detention, though can sometimes serve as overflow custody space for 
those on very short sentences. Provincial prisons are reserved for sentenced individuals whose sentences are less 
than two years in length. Federal prisons are reserved for individuals whose sentences are two years or more. 
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Cantinotti, Ross, & Collin-Vézina, 2015; Ross, Dion, Cantinotti, Collin-Vézina, & Paquette, 

2015). Participants reported unstable home lives through childhood, including problematic 

substance use from their caregivers, physical and emotional abuse, sexual assault, trauma, and 

early exposure to substances. One participant identified themself as a Millennium Scoop 

survivor. Following their placement in a non-Indigenous foster home, they were exposed to 

gangs, violence, and drug use in their early teens. As mentioned by (Sam):  

 My drug of choice was pills, I say pills, because it was kind of whatever was in front of me 

whenever I could crush and put my body is what I did. I actually was introduced to pills, and 

my addictions, in group homes.” Participants were forced into gangs as a means of achieving 

community. “And you know, while being in that gang mentality of you know, like well this 

gangs my life, and these are my family and I got to protect them, and so I took ownership for 

something that I wasn't fully part of and did my time,” states a participant whose first charges 

were for something she hadn’t actually done, but took the blame for to protect other gang 

members from incarceration. 

One of the participants indicated they believed they had faced discrimination within the criminal 

justice system, including from police, the court system, and correctional staff. “I was charged as 

an adult at 15.” “…did not treat [us] like people.” They also identified, it was difficult to find 

Indigenous staff within the correctional system, though they identified that in the rare instance 

they had exposure to Indigenous staff, knowing a staff member was Indigenous made them feel 

safer or better understood. “It was more easier, I guess, to open up, I guess because you can 

relate, and you guys know you have family or well, not even if not related by family, but you 

guys have a connection.” Correspondingly, participants felt uncomfortable or even less safe 

around the non-Indigenous staff. “A lot of guards are fucking rude to the fucking room.” 
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When asked the question “So did [prison] do anything that you thought was helpful?” the 

participant stated simply: “Prison? No. Not it’s not.” Participants indicated that incarceration was 

largely unsupportive of their recovery, rehabilitation, or healing.  

“As for like resources in there… um I feel like they’re there, but they don’t help you as much 

as you think they would.”  

When in provincial custody, the available programming was limited and often not meeting their 

programming or treatment needs. Participants even described the programming as being too 

generic.  

Further, it was difficult for participants to enter programming they expressed interest in that 

would address the root of their criminal behaviour. “When I was waiting to be sentenced, I 

wanted to go into [treatment program], is it's like a drug-based program… but at the time my 

charges only involved alcohol.” In the previous quote, the participant describes their desire to 

take their treatment and healing into their own hands, but they were denied because the treatment 

did not fit with their charges, even though the treatment would meet their needs. “Even though I 

told them, I was, I was using drugs at a time it wasn't on record that I was doing them.” 

Additionally, participants spoke of the additional dangers of prison. “It just connects you with 

more drugs and alcohol or more of the lifestyle that got you there in the first place.” 

However, some participants identified temporary custody as helpful to detox from whatever 

substance they (or others) were on, as, in jail, they had greater difficulty in accessing such 

substances. Participants passionately indicated how horrific jails and prisons were, indicating 

that being in such institutions was highly traumatic and one of the worst experiences of their 

lives.  
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With regards to their Indigenous ancestry, participants stated that corrections were not supportive 

of meeting cultural needs. Participants did not feel as though they were provided with 

programming that was culturally relevant or supportive, indicating that – dependent on the 

institution and the length of stay – there were little to no cultural resources available. “They have 

never been troubled. They'll never know what it's like to actually be on the inside of the walls, I 

mean, sure they're on inside the walls, but they don't see what goes on behind everything.” 

All participants enthusiastically stated that treatment and programming were only helpful if the 

person in need wanted to attend such programming, speaking both of themselves and their peers. 

When participants were in active addictions, including substance use, they identified that 

alternative programs that required abstinence from their substances of choice were only seen to 

avoid prison, not as something that would actually benefit them. “There are some guys who will 

do programming just to try to get them to lessen their sentence.” Participants identified 

challenges in remaining abstinent from substances as a barrier to entry and maintenance within 

diversion programs. 

“Right, it doesn't matter what the [justice system] is trying to do or think that they can do. You 

have to be willing to do and know what you have to do to better your life for you and your kids 

in it.” Two participants identified that their primary motivator for abstaining use of their 

respective substances was to give their children a better life and to connect better with their 

families. “I want to live my life to where my grandma would have been proud of me now.” Both 

participants identified that they wanted to be a better parent to their children than they had 

themselves while growing up. They stated they wanted to not only be present for their children 

but to avoid exposing their children to substance use. Horrifically, one participant was forced 

into that course of action because of the racist practice of birth alerts. “They told me like you're 
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on you have a birth alert on you, for this and for that, and so I had the opportunity to kind of get 

better …. and that was kind of what was the pushing points and be like okay I need to do 

something. Anything.” 

Participants indicated that their success with sobriety was related to having tremendous social 

supports, employment, access to cultural resources, and compassion. Unfortunately, often their 

release conditions made achieving those supports challenging or even illegal. “So, and I had to 

stay at this Salvation Army, but my mom she lives just a block away from the Salvation Army on 

like main street, right? She has a spare room, but they said I can’t stay there because it’s a drug 

and alcohol area.” More troublingly, they offered the following statement: “At the Salvation 

Army like there's more drugs and alcohol, like in that whole building. Then there isn't at my 

mom's place. I mean, I just feel like they would rather have us closer where they can keep an eye 

on us to where if they don't like something we're doing, they could focus on that… so they're not 

even setting you up to be successful.”  

Finally, they stated they stated the importance of offering compassion to other Indigenous 

persons in similar situations. All interviewed participants stated that they had never been given 

the opportunity to apply to a drug treatment court. In fact, the only participant who comfortably 

understood what specialized courts are was the participant who then turned to the role of service 

provider and peers support. Generally, participants were aware of diversion in the form of 

attending treatment but were not given the opportunity to explore such options. Again, here 

participants noted that such treatment options were problematic as they were seen as a way to 

stay out of jail or prison and not born from an enthusiastic desire to enter treatment. 
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Interview Data from Service Providers Working with Indigenous Persons 

Eight interviews were conducted with service providers, four identifying as Indigenous (two men 

and two women) and four being non-Indigenous (one man and three women). All but one 

participant working in community supports for formerly incarcerated persons or in a community-

based specialized court or diversion program. Only one service provider worked within the court 

system (excluding specialized courts). There is no representation of police or similarly employed 

individuals in the participant sample, despite recruitment efforts being directed at such programs. 

Of the eight interviewed participants, five held managerial or supervisory roles. All participants 

worked directly with clients. Half of the participants served exclusively Indigenous clients, and 

the other half estimated their caseloads consisted anywhere between 30-50% Indigenous clients, 

despite living in areas where Indigenous clients made up very low percentages of the population. 

Universal Responses 

The interviews with service providers produced greater variability in the sorts of responses 

given, the issues identified, and areas of priority. However, all service providers identified four 

main points, which they highlighted as important. First, participants indicated that their 

organizations were under-resourced and under-funded. The service providers all expressed 

tremendous frustration with their lack of resources, stating they believed they could support more 

individuals in the event they were to obtain more funding. “[Good community programs are] 

there, but they're so under-funded and like demoralized that nobody ever knows about them, or 

when they use them because they're so underfunded and not easily accessible it can't they can't 

utilize it the way that they need to not end up in these systems.” Some service providers 

elaborated that large, provincially run programs have substantially more resources than they do, 
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but that their clients report that those programs did not meet their needs, hence their participation 

in their community-based and -run programs. 

Second, participants noted the substantial link between substance abuse and crime. “Substance 

abuse and crime go hand in hand.” “It’s a survival behaviour (referring to a crime connected to 

addictions). All service providers identified the importance of supporting the strengths of their 

clients and a harm reduction approach rather than a punitive approach, abstinence-only approach, 

or an approach that condemned or vilified their clients. “People spend too much time trying to 

treat the substance abuse and not the trauma that goes with the substance abuse.” In fact, the 

service providers highlighted how pointless it is to strip a client of the supportive programming 

they need when they engage in the behaviour that they needed the supportive programming for 

(e.g., kicking a participant out of a drug rehabilitation program for using drugs, when they are 

only there because they need help to stop using drugs). In fact, service providers highlighted that 

it is likely one of the only instances where such a practice is used. It is difficult to argue against 

their point. If someone is suffering from a substance use disorder, it makes absolutely no sense to 

withdraw the recovery supports as a punishment for them succumbing to their disorder. To be 

clear, the service providers were not advocating that all of their participants should just be using 

substances, but rather that policy for such programs should be more supportive of the realities of 

substance use disorders and the needs of those clients. 

Third, all service providers stated without question that they do not believe incarceration to be an 

effective tool in rehabilitating or healing their clients. “How do you how do you break out of that 

identity when you're constantly being told it's what you are,” stated one service provider, 

speaking to the punitive environment of a jail. “[Prisons] are not working on things that could 
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help them learn from them, and some people don't even realize what they're doing is criminal 

activity until someone tells them that what they're doing is criminal activity.”  

Some service providers acknowledged that temporary jail stays could help a client detox, but 

they did not even advocate that it was the best way to achieve a detox. Participants whose 

employment was tied more directly to official channels of the criminal justice system seemed 

more hesitant to bash corrections harshly, but all stated that they believed it provided almost 

exclusively harm and trauma to their clients and that those small benefits provided would be 

better achieved in the community. 

Finally, all service providers identified the lack of prevalence of Indigenous-centred 

programming for their clients. Even those that worked at such programs noted that they were 

much more the exception than the rule and that it is challenging for clients to find and access 

Indigenous-centred programs. Some of the service providers stated that they did not know if 

those resources were available where they were located or that they did not know how to identify 

if a program met the cultural needs of an Indigenous client. 

Differences Between Indigenous and non-Indigenous Service Providers 

Three substantial differences were evident between the non-Indigenous service providers and 

Indigenous service providers. First, non-Indigenous service providers generally spoke about all 

their clients, not just their Indigenous clients, whereas the Indigenous service providers directed 

much more of their answers and the general conversation to specifically Indigenous clients and 

their unique needs and vulnerabilities. Though the non-Indigenous service providers 

acknowledged Indigenous clients and their unique needs and vulnerabilities, it was common for 

them to deviate from the Indigenous-specific topic and to discuss them as part of their mass of 
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clients, whereas Indigenous service providers were much more focused on Indigenous clients 

specifically. 

Second, the Indigenous service providers placed much greater emphasis on colonialism in their 

interviews, though non-Indigenous service providers all acknowledged it in some capacity. Only 

one non-Indigenous service provider indicated the importance of contextualizing Indigenous 

experiences in the justice system and their needs for healing under the lens of colonialism. Also, 

notably, that individual stated that he considered the ability to learn and apply Indigenous 

knowledges from Indigenous persons to be a great privilege. He considered Indigenous 

methodology in delivering programming to Indigenous persons to be the best way to support 

Indigenous clients and even stated his belief that Indigenous approaches would be more 

supportive to non-Indigenous clients than traditional justice models (though he had only 

Indigenous clients himself, so he could not confirm). 

Finally, Indigenous service providers placed much higher importance on Indigenous clients 

having Indigenous staff to work with than non-Indigenous service providers did. However, they 

acknowledged how far it goes to have a non-Indigenous service provider make a genuine and 

informed effort. “Like I guess there's so many… I feel like if a non-Indigenous service provider 

is willing to go through, like even the same programs that we're offering to learn how to like 

build teepees or go to sweat ceremonies or sit with elders and listen to teachings. And then, when 

they pass on those teachings, even just acknowledging hey I’m not Indigenous, I haven't 

experienced the same things that you have, but this is what I took from what I learned, I think 

that would go miles difference.” Indigenous service providers acknowledged that there were 

needs that only Indigenous service providers could fully understand or meet because they shared 

lived experiences as Indigenous peoples. 
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Notable Statements 

In addition to the information that was consistent across many or all participants interviewed, 

there were specific pieces of information obtained from the interviews that were unique to a 

specific participant or which only a few participants remarked upon. Even though they are not 

statements that are representative of the entire interviewed population, I still consider the 

following points to be particularly notable either because of the clear policy implications 

highlighted or because of the emphasis placed upon the statement by the person(s) interviewed. 

As discussed in previous sections, all service providers advocated for a less-rigid, non-punitive, 

harm reduction approach. All participants discussed this in the context of it being a more 

effective approach because it acknowledges the importance of meeting clients where they are 

and creating a space where they feel safe and supported, instead of forcing them into a box where 

they have to meet certain challenging criteria before they have begun healing. However, to take 

it a step further, two service providers explained the negative consequences of a coercive 

approach to rehabilitation. When a client is forced to choose between a recovery program or 

going to prison, the client may enter into the program for reasons unrelated to the purpose of 

recovery programs. In the case of drug treatment courts, for example, service providers indicated 

that they did not believe it was the most supportive approach for clients with substance use 

disorders because they are required to be abstinent from substances while enrolled in the 

program. “[Drug treatment court] goes against what we do like fundamentally the opposite of 

what we're doing,” explained an Indigenous service provider. Specifically, she delivered services 

that met clients where they were, focused on meeting their basic needs, gave them the space to 

heal from trauma, and then explored substance rehabilitation if desired by the client. “When you 

[finally]give what they need to survive, [clients] can work on living.” In the event that a client is 
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“criminally entrenched” and has a long history of substance use disorder(s), which, incidentally, 

is the demographic drug treatment courts are supposed to service, the client is likely to struggle 

with the abstinence-based approach. The service providers advocated that there is a need for 

clients to have positive associations with a recovery program, particularly when they want to 

attend such a program, instead of having a negative association because they went before they 

were ready. 

Further, two service providers identified the importance of harm reduction in the context of 

meeting the needs of their clients. One Indigenous service provider examined this point in the 

context of the “housing first” model of supportive services. Essentially, housing first means that 

the most important thing a service provider or program can do is meet the client's basic needs of 

safe housing and food without any restrictions on the client. She elaborated that it means that the 

client can still be using illegal substances while benefiting from such services. She explained that 

when clients are engaging in illegal activities to meet their basic needs (such as housing and 

food), they have little time to focus on recovery, rehabilitation, or healing. 

 “Now, if somebody is experiencing like chronic alcoholism, we will put them on like a managed 

alcohol program which would stabilize them. And then next thing you know, they're stable. And 

now we have to teach them what to do with their free time. When there's so much energy placed 

into seeking out finding and using whatever… drugs, alcohol, whatever. You replace that with a 

safe supply, or you know something that is monitored by doctors. Whether it's managed alcohol, 

managed opiates, or safe consumption, whatever harm reduction response you want to employ. 

You then need to teach people what to do now because they spent so much time trying to figure 

out how to get it. And now we're taking away the barriers to all that and going here you go. Now, 

now we can work on you. Let's take care of what you're struggling with.”  



117 
 

As such, when clients have more free time in their days, stability, and most importantly, support, 

they are better equipped to develop trust with their service providers and enter the recovery 

program in the right mindset. Such approaches do not punish clients for their ailments and 

troubles but instead provide radical support for their needs. 

Similarly, multiple service providers identified their need for more time with their clients. Often, 

many programs could only service clients for a few months, with the lucky ones being up to a 

year. However, one stated that clients often need many years to fully heal with the support of 

these programs and staff to develop meaningful, sustainable rehabilitation and healing. If a client 

is working through a lifetime of trauma, substance use disorders, and many years of criminal 

activity, it is unlikely that everything can adequately be addressed within a few months, 

assuming the clients are not kicked out of their programming for previously mentioned reasons. 

In keeping with the previous findings, many service providers identified that the available 

substance recovery programs (if such services existed at all for those in remote areas) were often 

insufficient in meeting the needs of their clients. They identified that while Alcoholics 

Anonymous (AA), for example, might be available for a client with alcohol use disorder, AA is 

only one approach to recovery and might not serve need needs of their clients. Service providers 

stated that there needs to be greater availability of substance rehabilitation programs available to 

their clients and that these programs need to have the ability to target the individualized needs of 

a client instead of delivering a one-size-fits-all approach and hoping it sticks. 

In the context specifically of specialized courts, the service provider working in the court system 

had the greatest degree of knowledge about such programs. She discussed the origins of these 

programs being rooted in lawyers and others in the court system being incredibly frustrated that 

they were seeing the same clients over and over again and that the system was clearly not 
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benefiting those clients or supportive their rehabilitation. However, similar frustration arose 

again with specialized courts because of the absurd wait times. “Why even bother if the next 

opening is posted over two years from now?” She stated that it was so difficult and unlikely to 

have a client accepted into a specialized program that most lawyers did not even bother trying 

with their clients, even though they knew of the benefits of the program. 

Finally, she discussed that it was common for the majority of clients within any given specialized 

court to all be represented under the same handful of lawyers. Essentially, the same two or three 

lawyers were representing almost all of the existing enrolled clients. Informally, this would 

indicate that an unofficial eligibility criterion includes having the right lawyer. Note that this 

does not indicate conspiracy or corruption, but rather so the realities of practice within these 

specialized courts. These handfuls of lawyers understand the application process, are attuned to 

when the program has available spots open up, and are experienced regarding what gets a client 

admitted. I can also echo this statement from my own time as a member of staff at a drug 

treatment court. 

Conclusion 

Put simply; Indigenous clients are not having their needs met. In the context of basic needs, they 

are not receiving the programming that they require and are instead receiving trauma from the 

carceral experience. With regards to their cultural needs or unique considerations, the limited 

available resources are incredibly hard to access. Many of the best-intentioned service providers 

are often non-Indigenous and unable to meet the cultural needs or fully understand their clients, 

and even those Indigenous service providers (alongside non-Indigenous service providers) lack 

adequate resources to deliver the programming they know their clients need. Even if they had the 

resources they required, the systemic policy setup does not show any evidence of considering the 
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unique needs of Indigenous clients. Not only that, but it actively disadvantages Indigenous 

clients within specialized court programs, in the event the exclusionary policy permits an 

Indigenous participant at all. 

These findings are deeply troubling but are not surprising. Indigenous peoples have faced 

constant systemic oppression since the colonization of Canada. Institutional barriers and failings 

and their replication of historic colonial practice are clear. However, seeing all of these findings 

in one place brings me tremendous pride. I have so desperately wanted to reach this moment for 

many years. Some of the findings were known within these programs, including to myself, for 

years but did not exist in an officially published document. For so many realities, this has been 

my experience surrounding Indigenous peoples or the criminal justice system. 

Despite the discouraging realities of alternatives to corrections being inaccessible to Indigenous 

persons for many reasons, I am proud to be able to present the areas that require further attention. 

As my mother wisely reminded me while I wrote this thesis, “The first step is to speak the truth” 

(R. Tompalski, 2021). Representing the thoughtful knowledges, insights, experiences, and truths 

of the participants for this study is my absolute privilege. 
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Chapter 7:  Analysis of Findings 

 

Introduction  

My previous chapter demonstrated the findings obtained through my study with as little of my 

own analysis as possible – done this way for the purpose of letting their words breath without my 

corruption. Here, I present my analysis in this chapter. Before directly exploring my analysis, I 

must first identify the fact that I noticed my theoretical framework shared similarities with the 

positives as shared by the participants who were interviewed for this study. Correspondingly, it is 

under this framework I have examined many key findings in this chapter. Though I will highlight 

any positive findings obtained, much of the analysis is composed of a critical analysis of the 

policy for specialized courts as the barriers and challenges as determined by the interview 

findings. 

A Reminder of Theoretical Framework 

As previously discussed, the theoretical framework developed to analyze the following findings 

utilizes these five pillars: 1) place and being (Watts, 2013); 2) the processes of engagement 

surrounding Indigenous-focused works; (L. B. Simpson, 2017a), 3) engagement of the studied 

Indigenous persons in the process (Tuck & McKenzie, 2015); 4) desire-based research 

surrounding Indigenous peoples (Eve; Tuck, 2009), and 5) Indigenous identity as a form of 

healing from colonial trauma; (Thistle, 2019). This framework is intended to examine my 

findings under an Indigenous-informed, Indigenous-centred, and empowering lens. 
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Analysis of Admissions Eligibility Criteria 

Participants are not able to self-refer to a specialized court program or other forms of alternatives 

to incarceration. As established from the interview findings, many lawyers do not bother with 

applying for their clients to such programs because the likelihood of success is so limited. This 

area of policy demonstrates a violation of Pillars 2, 3, and 5. The processes of engagement are 

poor because exploring better alternatives does not occur because those alternatives are unlikely 

to occur. Indigenous engagement in the process does not occur in the event the Indigenous 

person wants to have more autonomy in the legal process. When considering both pillars, it is 

important to acknowledge that Indigenous persons in the criminal justice system are more likely 

than non-Indigenous persons to receive court-appointed legal representation (Nielsen, 2006; 

Toki, 2009). Finally, in the case of Pillar 5, healing through connection with Indigenous identity, 

Indigenous clients are potentially being denied the opportunity to receive programming that is 

culturally relevant, further to a failure to have Gladue principles practices on their behalf (S. Lee, 

2020). 

The requirement that a participant pleads guilty to be able to participate in an alternative to 

incarceration is a clear instance of coercive control (Ellis, Lewis, & Nepon, 2021). Not only is 

this a terrible precedent under which to enter rehabilitation and healing, but it eerily mirrors the 

practices of enfranchisement. It used to be that if Indigenous persons wanted to engage in basic 

elements of society, like voting, they were first required to give up their Indian Status (Vowel, 

2016c). Indigenous persons should not be required to give something up on the basis of being 

able to participate in something less traumatizing than prison. Not only is this specific practice 

inappropriate as a result of its perpetration of coercive control (Nemerson, 1980), but it is also 
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directly employing and enforcing colonial practices. Specialized court programs can never be 

decolonizing or supporting reconciliation while such practices exist. 

The very nature of these specific eligibility criteria is absolutely infuriating to me. It is well 

documented that Indigenous persons are more likely to be over-policed than non-Indigenous 

persons (Canadian Broadcasting Corporation, 2017), meaning they are more likely to meet the 

exclusionary criteria (Greg et al., 2020). Not only that, but Indigenous peoples are more likely to 

be charged with more serious offences than non-Indigenous people (Anthony, Bartels, & 

Hopkins, 2015; Bell, 2016). This policy is certain to disproportionately exclude Indigenous 

applicants from admission into the program. 

Some programs identify in their eligibility criteria that the applicant must be criminally 

entrenched or a prolific offender. Such a definition is problematic as there is not one accepted 

definition of being criminally entrenched. Some programs identify their participants as having 

dozens of previous convictions, though others state they just need to have an offence that was 

caused or contributed to because of their substance use (assuming it was not alcohol). The lack 

of clear criteria for who a drug treatment court is even for can be used as a tool to exclude 

applicants even if they would benefit tremendously from the program. 

Additionally, in my own experience of working in a drug treatment court, I found tremendous 

inconsistencies with that definition. Despite working in a program that was designed for 

“criminally entrenched” individuals, about a third of our clients were white young adults with 

little to no previous convictions. The purpose of placing those clients in the program was to save 

them from a life of criminalization, which is actually a really good idea. However, it is 

problematic because those who would have been eligible under those working practices are not 

aware they would be eligible in such programs. If a program specifies it only takes criminally 
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entrenched individuals but then modifies its practices to include offenders who can be provided 

intervention away from the lifestyle before becoming criminally entrenched, then the policy 

should be updated to reflect that. 

The decision to exclude alcohol use disorder in particular as an eligible condition is baffling, 

particularly when considering that it is still a substance not permitted to be used while enrolled in 

the program. Given the higher rates of alcohol use disorder among Indigenous peoples compared 

to non-Indigenous people (Dion et al., 2015; Ross et al., 2015; Sheleff, 2002), the high presence 

of alcohol use disorder among prisoners (Weekes et al., 2019), and the overall correlation of 

alcohol to criminal offending (Martin, 2001; Vartanian, 2013), not only are these criteria 

excluding Indigenous persons from drug treatment courts, but it is a generally poor policy 

decision for all participants. The failure for the Canadian governments to assume responsibility 

for placing Indigenous peoples at increased risk for criminalization is bad enough, but to then 

exclude them from programs aimed at rehabilitation and healing is deplorable and inherently 

colonial. 

Given the higher rates of Fetal Alcohol Spectrum Disorder (FASD) among Indigenous peoples 

than non-Indigenous people (Milward, 2014), the very nature that this is a reasonable 

exclusionary criterion is completely inappropriate. Further, given the linking of FASD as a risk 

factor for (Gagnier, Moore, & Green, 2011; Nevin, LaBerge, & Rutman, 2007) criminal 

behaviour, this policy is certain to disproportionately exclude Indigenous applicants from 

admission into the program. 

Being assessed at low risk to the community to be eligible for a specialized court program or 

alternative to incarceration is a more challenging element of policy to critique because of the 
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potential for variances from different actors, in addition to the fact that few programs define what 

it means to be “low-risk.” However, there are two important topics to address.  

Indigenous peoples already face substantial racism on personal and institutional levels (Allan & 

Smylie, 2015; Truth and Reconciliation Commission of Canada, 2015b). On both levels, 

Indigenous peoples are already likely to be evaluated as a higher risk to the community than their 

non-Indigenous counterparts (D'Arcy, 2018; S. C. Lee et al., 2020; McCuish & Corrado, 2018; 

Zinger, 2004, 2012, 2020). The failure of the policy to include appropriate provisions to prevent 

bias or racism certainly guarantees Indigenous clients are less likely to be eligible for such 

programs. 

In a specific instance, gang affiliation is an unofficial exclusionary factor under the premise of 

risk. Given the previously-mentioned over-policing of Indigenous peoples (Canadian 

Broadcasting Corporation, 2017; Nettelbeck & Smandych, 2010), the higher risk for 

criminalization – and therefore gang involvement or affiliation – as a result of colonialism 

(McGuire & Murdoch, 2021; Monchalin, 2016; Vowel, 2016b), Indigenous persons are again 

more likely to be excluded on this basis. 

It is abundantly clear that many of the eligibility policies for specialized court programs or 

alternatives to incarceration inadvertently support institutional racism, as they fail to consider 

their negative implications on Indigenous persons specifically. For these programs to better serve 

Indigenous persons, they are likely to need a complete policy overhaul developed by Indigenous 

peoples. 

An abstinence-based recovery approach is simply not realistic when treating someone with a 

substance use disorder (Gallagher et al., 2019; Gubi & Marsden-Hughes, 2013), particularly then 
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the admission criteria for a specialized court indicates they take those who are entrenched in 

addictions and criminalization. As noted by the interview participants, it makes very little sense 

to expel someone from a rehabilitation program in the event they engage in the very behaviour 

they are being treated for. Given the additional factors contributing to Indigenous substance use 

disorders (Ross et al., 2015; S. H. Stewart et al., 2011; Vowel, 2016b), it is unrealistic to expect 

Indigenous persons to thrive in these programs without forgiveness, compassion, and support for 

relapses (Burton & Martin, 2020; Havassy, Hall, & Wasserman, 1991). 

Further, this is linked to the criteria that participants must abstain from all criminalized activity. 

As mentioned previously, Indigenous peoples are subject to over-policing (Canadian 

Broadcasting Corporation, 2017; Kiedrowski, 2013; Nettelbeck & Smandych, 2010), meaning 

they are more likely to be caught engaging in disqualifying actions than their non-Indigenous 

counterparts. Moreover, if an Indigenous client is to relapse on an illegal drug, that necessitates 

the purchase and possession of those drugs, which is illegal (Tremeear, 1997).  

“Like going back and thinking about my childhood about my grandma fought my mom about 

how much they drank.” Trauma, early exposure to drug and alcohol use, child displacement, 

experienced racism, and how they all relate to colonialism are key factors in understanding the 

criminalization of Indigenous peoples (Maxwell, 2017; Monchalin, 2016; Vowel, 2016b). 

Particularly, Pillar 5, healing through connection to Indigenous identity, is essential. By 

understanding the links to trauma, addictions, and criminalization – which, incidentally, mirrors 

the journey of the author for whom this pillar was inspired (Thistle, 2019) – Indigenous persons 

can be better supported through their healing journey. A failure to acknowledge the unique 

Indigenous realities surrounding risk, trauma, criminalization, and colonialism could only ever 

produce insufficient results. 
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The interviewed participants identified incarceration as being an extremely traumatic experience, 

calling it “terrifying”, “horrible”, or the “worst thing that ever happened in their life”. In fact, 

incarceration has been linked with producing comparable trauma in Indigenous peoples to that of 

residential schools or other horrific colonial forces (Montford & Moore, 2018; Truth and 

Reconciliation Commission of Canada, 2015b; Vowel, 2016b). By removing Indigenous peoples 

from their communities and lands – working in opposition to Pillar 1 – Indigenous persons are 

forced to experience additional colonial traumas and cultural disconnects. For an alternative to 

incarceration programs to provide support in a way that is meaningful to their participants, they 

must acknowledge these modern colonial traumas, reconnect their Indigenous clients to their 

communities and cultures (Pillars 1 and 5), and empower their clients (Pillar 4). 

Actual Healing and Support from Community 

“Feels good to know if something bad happens, they can step in and help,” said a participant in 

reference to the organization that currently supports him while on conditional release. 

Additionally, they were grateful to be in a program where “everything they needed was in one 

place,” so it became easier for them to meet all of their needs and conditions. These statements 

highlight the importance of the process (Pillar 2) when serving a client, as it can be difficult for 

individuals (based on circumstances – where they live, if they have access to transportation, if 

they have mental health challenges, if they have children to care for, if they are experiencing 

financial difficulties, etc.) to stay on top of all that is required of them without support. 

An example of where colonialism and the community failed a client was in the case of birth 

alerts. “They told me like you're on you have a birth alert on you, for this and for that, and so I 

had the opportunity to kind of get better …. and that was kind of what was the pushing points 

and be like okay I need to do something. Anything.” Here, the process is shown to be rooted in 



128 
 

punishment. Though ultimately, the participant was able to build a better life for herself and her 

daughter, there is colonial trauma rooted in how that came to be – especially when considering 

the participant was a Millennium Scoop survivor herself. 

 Finally, they stated they were able to gain strength and confidence from their families being 

nearby to “give me moral support all the time,” the ability to connect with someone trusted when 

doing something they were not sure how to do. Having a sense of community, connection, and 

resources for not only help but empowerment (Pillar 4), demonstrates the importance of the 

setting (Pillar 5) and process (Pillar 2) for the participant. 

Interview Data from Service Providers Working with Indigenous Persons 

In this section, I have identified particular findings obtained from the interviews of service 

providers and then provided analysis through my established theoretical framework. 

Resource Drought  

Many programs operate very effectively under their limited funding, as indicated by the 

tremendous pride in their work expressed by the interviewed service providers. However, all 

service providers indicated their limitations and failings were largely owing to a lack of 

resources. It is true that the absence of resources has always been a problem for such 

organizations, though it has been worsened tremendously by the COVID-19 global pandemic 

(Buckner, 2020; Haws & Kapelos, 2020). Indigenous peoples are no strangers to having 

insufficient resources directed to us (Truth and Reconciliation Commission of Canada, 2015a, 

2015b). The failure to adequately support those organizations that are on the frontlines of 

supporting vulnerable Indigenous peoples is a failure to respond to the 94 Calls to Action and 

shows tremendous disregard for Indigenous peoples on behalf of the government. 
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Harm Reduction Over Punishment 

A harm reduction model demonstrates the importance of process (Pillar 2) and that substance use 

disorders are not something wrong or shameful about an Indigenous client (Pillar 4). Harm 

reduction models have been shown to prevent injury and death, reduce costs to the community 

and to government organizations, destigmatize substance use disorders, and make rehabilitation 

and healing more accessible (O'Mara, 2020; Wild et al., 2017). Despite such evidence, these 

practices are not implemented in areas of the justice system needed by Indigenous peoples 

especially (Ziegler, Wray, & Luginaah, 2019). The failure to adequately develop and enforce 

policy, despite such overwhelming evidence of the effectiveness of harm reduction models, not 

only negatively impacts Indigenous clients through their rehabilitation journeys but also 

reinforces colonial models and their negative impacts. 

Where are All the Indigenous Persons in Programming Delivery? Contextualizing Colonialism 

As highlighted by the Indigenous service providers and by one non-Indigenous service provider, 

it is important for Indigenous clients to have Indigenous service providers to work with. Such 

service providers are better equipped to deliver programming that is contextualized and 

genuinely understood under the impacts of colonialism. 

Additionally, it is important that Indigenous persons have access to Indigenous staff who share 

their lived experiences. As highlighted by Pillar 3, Indigenous involvement in processes is 

important. While I have largely discussed this in the context of policy development, this holds 

true as well for actual program implementation. Indigenous clients could benefit tremendously 

from working with other Indigenous peoples who understand the context they live under, who 
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can support them in their healing through culturally relevant tools and practices (Pillar 5), and 

who do not view Indigeneity as something meaning the client is damaged or broken (Pillar 4). 

Finally, it is key to understand the importance of having Indigenous peoples in those roles. One 

participant stated how incredible it was for her “To have people take me seriously as an 

Indigenous woman, regardless of what I look like.” Not only are Indigenous clients benefiting 

from program delivery from service providers who understand them, but overall Indigenous 

empowerment is achieved by showing Indigenous peoples in these roles and making a 

difference. 

Radical Support Over Punishment 

The service providers identified the importance of providing radical support for their clients, 

meeting them where they are at, empowering the strengths of their clients, and individualizing 

their approaches to the needs of the clients. Such practices reflect Pillars 2, 3, and 4. Without the 

ability to deliver these strategies to their clients, either because of lack of resources or because of 

restrictive policy, the service providers will never be able to deliver the kinds of programming 

required by their clients (Havassy et al., 1991; Maxwell, 2017). 

Time to Support 

As previously mentioned in the section “Resource Drought,” the problem of service providers 

lacking sufficient time with their clients (owing to lack of resources) can only be solved by 

increasing resources to these programs. Pillar 2 emphasizes the importance of process, which is 

important to examine here. Participants are better served in a program that radically supports 

them, that does not seek to punish them, that allows the client to move at their own pace, and 

where they have time to develop trust with their service providers. Certainly, programs still have 
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an impact without longer time spent with the clients, but the process could absolutely be 

improved upon to be more meaningful and more effective. 

More Recovery Options 

Interestingly, many service providers identified the need for recovery programs for their clients 

that better met the individual needs of the participants. Despite the widespread availability of 

programs within urban areas, often these programs did not meet the needs of the clients, 

particularly Indigenous clients. In such cases, it is likely that the existing programs could be 

improved upon by employing theoretical frameworks to their practices to support their 

Indigenous clients better. In the case of rural or remote areas, a solution is only possible if 

provincial, territorial, and federal governments increase funding for such programs in those 

areas.  

Follow-Up Interviews 

As previously mentioned, the participants were given the opportunity to confirm my 

interpretation of their findings. Only two service providers elected to participate in a follow-up 

interview – it is my suspicion that many more would have been interested but lacked time to do 

it. However, those who participated in the follow-up interviews confirmed my interpretations and 

took the opportunity to elaborate on certain points in greater detail, which is reflected in the 

above analysis. 

Finding Embodying Theoretical Framework 

During the interview process, I regularly found myself shocked and amazed by the nuanced 

insights shared with me by the participants. Were someone to conduct a study on what it is like 

to be interviewed by me for this project, the likely conclusion would be that I sometimes came 
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close to gushing my admiration and respect for the interviewed participants. Every single 

interview contained such a moment, but I am compelled to highlight one specific example 

because I believe it is the perfect embodiment of the conclusions I have drawn from this 

research. 

In what was without question the longest interview I conducted for this research (owing to the 

wealth of knowledge from the participant and their sheer enthusiasm for Indigenous justice), the 

participant – I will use the pseudonym John – shared with me his philosophy for conducting the 

specialized court program for which he was a manager. To paraphrase, he stated that, as a non-

Indigenous person himself, he felt so privileged to provide justice services to Indigenous clients 

that are centred in the Indigenous community of the area. When their program was developed, 

the organization worked collaboratively with the Indigenous community in their area, 

particularly with Elders and Knowledge Keepers, to identify key elements of Indigenous 

approaches to criminal justice and healing. Before actually implementing the program, the 

participant joined the community for teachings, cultural activities and to generally get to know 

them better. In the Indigenous community, the participant learned that learning Indigenous 

teachings and values, much less being educated by Knowledge Keepers on how to implement 

them, was privileged.  

He stated to me that he considered the knowledges he gained to be some of the most important 

things he knew. Not only that, but he considered himself lucky to have been educated. By 

understanding colonialism and its impacts, he was shocked as a settler to have been granted such 

education. His most impactful statement was that all justice programs, not just those targeting 

Indigenous peoples specifically, should be thankful to Indigenous peoples and communities for 

sharing their knowledges and the way forward.  
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“We have to create a dynamic where the Court feels indebted to the Indigenous peoples for 

agreeing to be part of their criminal justice system, and they the Court is gracious and in being 

thankful that Indigenous peoples are willing to participate in a system that has historically and 

presently been an injustice system.” – Participant ‘John’ 

John felt that not only should Indigenous peoples be thanked for sharing their insightful, 

sophisticated knowledges, but that Indigenous communities be recognized for showing such 

grace, forgiveness, and strength to work with a system that has caused so much damage. 

To explore the remarkable nature of that statement, I must share my own experience working in 

the justice system. As a Circle Leader for a youth justice committee, I worked to deliver a 

restorative justice program to youths referred to our program, and our circles always contained 

another service provider from the program alongside myself. When we transitioned our sessions 

with youths from authoritative interviews to circle format – a decision made by our board to be 

more in line with Indigenous roots in restorative justice – my colleagues all complained to me 

about the decision to switch. They explained to me that this was not a strong approach because it 

gave equal voice to all participants, preventing us from demonstrating our authority to the 

youths. Further, they felt as if the process was not necessary, considering we were already 

supporting Indigenous justice by accepting Indigenous youths into the program. 

Why my colleagues felt comfortable making such pejorative comments to me, I will never be 

able to explain. However, this experience was ultimately not a standout but merely a first of 

many regarding Indigenous-centred or Indigenous-inspired programming in corrections. 

Throughout my time working within the criminal justice system, I believe I have forgotten more 

stories like the one I just shared than I actually remember. These limited and destructive attitudes 

(at least in Alberta, where I worked) were commonplace. 
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Now I return to John’s perspective. Where my colleagues begrudged the requirement to apply 

Indigenous methods into our work, John was excited. Not only was he excited, but he was 

grateful. I believe, from his telling of events, that his gratitude was influenced by the strong 

understanding he obtained about the community values and practices for justice, in addition to 

understanding the realities of colonialism. He demonstrated an understanding of colonial trauma 

and how it influences Indigenous clients and their healing journey, much in the way that Gladue 

principles and reports are intended to function (Native Women's Association, 2015). 

[The Court expects] us to be so pleased with the Court for being less unjust than they've been 

in the past right. [The Court has] to learn that they're the ones that should be grateful that an 

occupied people are willing to even work with them. – Participant ‘John’ 

John’s values with his program, in addition to the other Indigenous service providers 

interviewed, align with every pillar of my theoretical framework. 1) Place and being, John 

emphasized not only the importance of delivering the programming in the lands of the 

individuals instead of a traumatizing and non-supportive institution, but he also emphasized that 

the ability to learn from Indigenous peoples was much more engaging and effective by visiting 

them within their community instead of having them come to him. Indigenous service providers 

highlight this point by emphasizing the importance of proximity to those who know and love 

you, those with knowledge and teachings from your culture, and the importance of situating 

youself in a place where you can live your life in a good way. 2) The processes of engagement 

surrounding Indigenous-focused work, with John focusing on the way he, a settler, participates in 

justice processes for his Indigenous clients. Merely treating the Indigenous knowledges and 

supports as not only an asset, but as best practices, contributes to decolonizing. Certainly, John 

remains a part of the colonial justice system, but is contributing to decolonizing by diminishing 
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his own authority in favour of the Indigenous practices. 3) Engagement of the Indigenous 

persons in the process, because actual autonomy (though incomplete) is given to the Indigenous 

persons in how justice is administered and undertaken. 4) Desire-based research surrounding 

Indigenous peoples, as the Indigenous knowledges are seen as the solution to the toxic and 

harmful settle justice approach. 5) Indigenous identity as a form of healing from colonial trauma, 

by prioritizing connection, knowledge, and empowerment of Indigenous clients by creating 

access to Indigenous healing and justice approaches instead of sticking to colonial models. 

Limitations 

"Mistakes produce knowledge. Failure produces knowledge because engagement in the process 

changes the actors embedded in process and aligns bodies with the implicate order." (L. B. 

Simpson, 2017b) 

I tried my very hardest to make this thesis all that it could be. However, as is often the case when 

I am producing artwork or traditional crafts, it can never really be ‘finished’ as it could always be 

added to or improved upon. However, my future academic journey, other projects, and general 

interests in things outside of this thesis have necessitated that I complete it at some point. 

Though I will never consider this work done, it is certainly done for now. Correspondingly, there 

are some limitations to my work. While I would never be so arrogant to assume I did everything 

correctly, I do take comfort in knowing that I prioritized a process that mitigates research 

violence, creating a desire-based approach, and the uplifting, empowerment, and amplification of 

Indigenous voices (Eve; Tuck, 2009; Tuck & McKenzie, 2015).  

That said, with time and further contributions to knowledge, this thesis may evolve to be 

something that is no longer the best practices for Indigenous peoples. If that becomes the case, I 

hope that my future works evolve with the times. If this text becomes out of date and no longer 
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supportive of the needs and goals of Indigenous peoples I request that it not be used as a tool to 

undermine their arguments.  

Conclusion 

From the analysis provided above, it is clearly demonstrated that the policy for specialized courts 

does not meet the needs of Indigenous clients, nor does the policy combat the potential for racist 

practices on behalf of agents of the criminal justice system. The policy and practices in place are 

fundamentally under-serving Indigenous persons in the criminal justice system by providing 

inadequate rehabilitation and healing tools, promoting punitive and even counter-intuitive 

practices, and overall contributing to the over-representation of Indigenous peoples in the 

criminal justice system. Though specialized courts and their inadequacies are unlikely to be the 

largest contributing factor to the problem of over-representation of Indigenous persons in the 

criminal justice system (Michael; Weinrath et al., 2018; Michael Weinrath & Smee, 2016), it 

certainly demonstrates that there is tremendous room for improvement in these programs. 

Furthermore, these programs are merely one example of community alternatives to incarceration, 

having their policies, practices, and resources misdirected in such a way that disproportionately 

negatively impacts Indigenous persons. Viewed under the broader lens of the colonial criminal 

justice system, the ongoing practices are normalizing and contributing to the further oppression 

and disadvantaging of Indigenous persons. 

A more in-depth section on recommendations and areas needing reform is provided in the 

following chapter. However, I would be remiss if it did not acknowledge here the importance of 

Pillar 3, developing policy or practices, or anything at all, in collaboration with Indigenous 

peoples. The failure to do so, or doing so merely at the end of the process to check an implied 

diversity box, is completely insufficient. The findings and analysis I have provided in this 
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chapter and the last add to the ever-growing body of knowledge, which states plainly that 

Indigenous peoples need much better from the Canadian criminal justice system, as well as from 

every individual who is aware of the problem of Indigenous over-representation in custody. 

The knowledges obtained throughout this study have demonstrated the importance of constantly 

evaluating our practices and policies and examining exactly why we are even doing them. We 

have to examine if those our policies are meant to serve are supported in creating those policies, 

not creating something for them without consulting them. The problems of systemically racist 

policy, unchecked biases and racism from criminal justice actors, and the unintended 

consequences of thoughtlessness and carelessness about Indigenous peoples cannot be undone 

under the current system. Only by amplifying Indigenous voices and elevating them to powerful 

positions, returning Indigenous peoples to their communities and lands, and restoring Indigenous 

autonomy and self-governance in the justice process can we begin to the right the wrongs that the 

criminal justice system currently causes and perpetuates.



138 
 



139 
 

Chapter 8: Policy Recommendations and Areas for Future Research 

 

In this final chapter, I outline my recommendations for program and policy recommendations 

and future research.  

Program and Policy Recommendations  

I have produced the following recommendations as an essential first step in addressing current 

wrongs within the Canadian justice system. However, I acknowledge myself as being only one 

Indigenous voice. It is likely that such recommendations will evolve in the future as more 

Indigenous peoples consult in these processes. 

Specific Policy Recommendations for Specialized Courts (Section 1.0) 

The following recommendations specifically the policy failures in specialized courts as identified 

through this research. 

1. Implement Gladue-style principles to eligibility criteria policy for specialized courts, 

such as: 

a. Allow Indigenous participants with alcohol use disorder to become eligible for 

drug treatment courts, 

b. Allow Indigenous participants with cannabis use disorder to become eligible for 

drug treatment courts, 

c. For Indigenous applicants, remove the following from eligibility criteria: 

i. No violent convictions, 

ii. No domestic violence convictions, 

iii. No sexual convictions, 
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iv. No gang affiliation, 

d. Create provisions for addressing racism while assessing risk to the community of 

Indigenous applicants, 

e. Remove requirements that participants stop using medically prescribed cannabis 

to be eligible to enter the program, 

2. Implement Gladue-style principles for court program conditions while enrolled for 

specialized courts, such as: 

a. Create leniency for relapses by Indigenous clients, 

b. Develop procedures that address potential racism as a contributing factor to 

violation of legal or program conditions, and 

c. Remove requirements that participants not using medically prescribed cannabis 

while enrolled in the program, 

3. Create Indigenous-centred policy for all specialized court programs so as to broaden the 

reach of Indigenous-centred policy in the justice system. 

In Recommendations 1.1a and 1.1b, I include these to produce more programs that support the 

needs of Indigenous peoples. It is estimated that as many as 50% of incarcerated persons in 

Canada live with alcohol use disorder (Weekes et al., 2019). Though I believe that any 

participant should be eligible under alcohol use disorder or cannabis use disorder, at very least, 

Indigenous clients should not be ineligible under this basis given our over-representation in the 

criminal justice system (Jamil, 2020) and overall higher prevalence of substance use disorders in 

Indigenous communities (Dion et al., 2015; Ross et al., 2015; Sheleff, 2002). With regards to 

Recommendation 1.1c, I am making this recommendation in response to the exclusionary nature 

of program eligibility criteria. Given the over-policing of Indigenous peoples (Canadian 
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Broadcasting Corporation, 2017), as well as how racism can play into charges and convictions 

(Cunliffe, 2018), removing the criteria that indirectly is biased against Indigenous applicants is a 

helpful first step. The remainder of policy suggestions exists to help combat the systemic racism 

experienced by Indigenous peoples in the criminal justice system. 

Funding and Priorities (Section 2.0) 

Specialized courts and programs have demonstrated their potential for healing and reducing 

recidivism, particularly when they are well resourced and can modify their approach to the needs 

of the individual. At this time, as a reform measure, I can provide the following 

recommendation: 

1. Increase available funding for drug treatment courts, mental health courts, Indigenous 

courts, and other types of “problem courts,” which seek to support individuals to address 

their traumas and root causes of crime. 

2. Develop policy quotas for the minimum amount required of available funding for 

specialized court programs to be dedicated to Indigenous-centred and -led initiatives. 

3. Develop policy and funding allocations that incorporate the harm-reduction model 

(instead of abstinence-based) so as to address the primary critiques of drug treatment 

courts by service providers and drug rehabilitation professionals. 

Above all else, I highly recommend additional programs to be made available and accessible to 

clients, particularly in rural and remote communities that might lack suitable, comparable 

alternatives. I have strongly emphasized throughout this thesis the importance of Indigenous-

centred policy in alternative justice streams to combat the over-representation of Indigenous 

persons in custody. However, it is currently understood that specialized courts do not 
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meaningfully account for the over-representation of Indigenous persons in custody – despite 

under-serving Indigenous clients – because they already serve so few clients owing to their 

limited resources (Michael; Weinrath et al., 2018). When I worked at the Edmonton Drug 

Treatment Court, our program had twenty spots for participants to be enrolled(Jaclyn Tompalski, 

2021b), of which a mere ten were funded through state resources (Edmonton John Howard 

Society, 2021).  

I strongly believe Indigenous-centred policy in community alternatives to incarceration to be a 

viable approach to reducing Indigenous over-representation, but only if it is implemented along 

with a substantial bump to resources. By returning Indigenous peoples to places of healing, 

engaging in the mindful processes surrounding justice and healing, Indigenous engagement in 

the process, a desire-based approach to supporting Indigenous clients, and healing cultural 

trauma and providing cultural growth, these community organizations are well on their way to 

reducing Indigenous over-representation. It is the responsibility of government officials and 

policymakers to not only provide better policy but better funding as well. Given their 

commitments to the 94 Calls to Action and to reconciliation in general (Assembly of First 

Nations, 2018), the governments must put their monies where their mouths are, walk the walk, 

provide the kinds of justice services identified as needed by Indigenous peoples, and centre 

Indigenous peoples, communities, groups, organizations, and nations in the process. 

Indigenous-Centred Policy Over Indigenous-Focused Policy (Section 3.0) 

My own experiences working in governmental policy development have enlightened me to the 

realities of intended practices versus actual practices. Such experiences, combined with the 

policy gaps throughout this thesis, have informed the following policy: 
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1. Shift the focus of Indigenous-focused policy towards an Indigenous-centred policy, 

meaning: 

a. Indigenous peoples are involved in identifying policy gaps; 

b. Indigenous peoples are involved in the development of policy from inception; 

c. Elders, Knowledge Keepers, or other appropriate, prominent Indigenous 

community figures are consulted before the policy is approved; 

d. Indigenous peoples are involved in policy implementation; 

e. In implementing the above, it is essential to note the following so as to mitigate 

potential colonial harms: 

i. the Indigenous persons, Knowledge Keepers, or Elders providing this 

work should be compensated by the Court or the community organization 

developing the policy, 

ii. the Indigenous persons should be consulted in determining how they are 

compensated, and 

iii. The Indigenous persons should be thanked and acknowledged 

appropriately for their knowledges. 

The difference between Indigenous-focused policy and Indigenous-centred policy is nuanced. 

Where Indigenous-focused policy acknowledges the unique needs and circumstances of 

Indigenous peoples and how policy is applied to them, Indigenous-centred policy is born from 

Indigenous peoples in collaboration with settler organizations or the state. Indigenous-centred 

policy embodies every element of my theoretical framework: 1) place and being, as it centres the 

development of the policy in the areas where it will be applied;  2) the processes of engagement 

surrounding Indigenous-focused works, as it acknowledges that merely identifying Indigenous 
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needs does not produce the intended results; 3) engagement of the studied Indigenous persons in 

the process, by actually centring Indigenous peoples in such policy development; 4) desire-based 

approaches surrounding Indigenous peoples, as it gives Indigenous peoples the opportunity to 

produce policy that is not damage-centred (Eve; Tuck, 2009); and 5) Indigenous identity as a 

form of healing from colonial trauma, by offering connection to Indigenous identity even 

through something as indirect as policy. 

Indigenous Policy and the Criminal Justice System (Section 4.0) 

As observed through the journey of participant John in Chapter 6, a thorough understanding of 

colonialism and its impacts on Indigenous people relating to the justice system can alter the way 

a service provider delivers programs to Indigenous clients. John was not a service provider 

implementing Indigenous policy and programs without a specific understanding of the 

programming, why specific elements are important, and why such Indigenous-focused options 

are required. John learned from Indigenous Knowledge Keepers about colonialism and was not 

relying on information provided by settlers in a classroom or through the news. 

With reference to John’s example, previous experiences, and community precedence as context, 

I have developed the following recommendation: 

1. When implementing Indigenous-specific policy, service providers should be required to 

be educated on the policy by willing Indigenous Knowledge Keepers. Such education 

should: 

a. contextualize the realities faced by criminalized Indigenous persons under 

colonialism,  

b. contextualize the strained relationship between Indigenous peoples and the state, 
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c. explain that such policy was developed and is applied to support reconciliation, 

d. explain directly why this policy was developed and how it relates to Indigenous 

knowledges, 

e. highlight that it was developed collaboratively with Indigenous peoples or 

communities, 

f. explain why it was developed centring Indigenous voices, 

g. be related to general Indigenous justice and healing philosophies where further 

context is needed 

h. develop an understanding of why the service provider is privileged to be receiving 

these knowledges as training, and  

i. develop an understanding of why the Court or community organization is 

privileged to have received Indigenous labour and knowledges to produce the 

policy in question collaboratively, 

j. In implementing the above, it is essential to note the following so as to mitigate 

potential colonial harms: 

i. the Knowledge Keepers should be compensated by the Court or the 

community organization employing the service provider, and  

ii. the Indigenous persons should be consulted in determining how they are 

compensated, and 

iii. The Indigenous persons should be thanked and acknowledged 

appropriately for their knowledges. 

Further, I have developed the following recommendations which I believe could alleviate some 

of the ongoing barriers to Indigenous justice: 
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2. Generally, any criminal justice policy should be amended to include a section of policy 

that is Indigenous-centred. Such policy should: 

a. be developed by Indigenous peoples and communities for Indigenous peoples, 

b. include Indigenous peoples from the very beginning of the policy process, 

i. Note: this does not mean having non-Indigenous staff produce policy and 

then having Indigenous peoples sign off on it. 

c. include Indigenous peoples in the implementation of such policy, 

d. have the organization modifying their policy provide education to their service 

providers on why the policy is being implemented, and 

i. Such education should be provided by Indigenous Knowledge Keepers or 

Elders. 

e. have the staff and service providers educated on the importance of having 

Indigenous-centred policy even for programs where non-Indigenous peoples are 

services alongside Indigenous peoples,  

f. Note: 

i. the Indigenous persons. Knowledge Keepers, or Elders providing this 

work should be compensated by the Court or the community organization 

developing the policy, and  

ii. the Indigenous persons should be consulted in determining how they are 

compensated, and 

iii. The Indigenous persons should be thanked and acknowledged 

appropriately for their knowledges. 
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3. Create policy and funding opportunities that acknowledge the importance of Indigenous-

led and -governed programs, and 

4. Develop policy quotas for the minimum amount required of available funding for 

criminal justice expenditures to be dedicated to Indigenous-centred and -led initiatives. 

I do not produce these recommendations lightly. However, my findings throughout this study 

have necessitated such aggressive policy recommendations. Indigenous-centred organizations 

have done an incredible amount of work and produced so many positive results on highly limited 

budgets. I have every confidence that such organizations and programs could transform our 

communities – and the Canadian criminal justice system in general – if they were adequately 

supported legally and financially to meet their demands. 

Recommendations for Further Research 

Throughout writing this thesis, I was regularly struck by a need for additional information that I 

could not find anywhere. The criminal justice system, in general, lacks transparency. I personally 

doubt that I could have produced half of the information in this thesis without my previous 

experiences working in corrections because I knew where to look, how to communicate with 

staff, and what kinds of information were even likely to be available. However, given that not 

every researcher has the opportunity to work in the criminal justice system, and many might 

refuse to do so on principle, it is essential that further research be conducted. Not only must this 

information be produced, but it should be produced in such a way that it is accessible to potential 

readers. 

My first recommendation is a Canada-wide program evaluation of each type of specialized court. 

The information that is currently available is out of date and specific urban geographic regions 

(Ray et al., 2015; The Canadian Association of Drug Treatment Court Professionals, 2019). If 
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the data still suggests lower recidivism rates among graduates, then these specialized 

courts/programs need these figures to secure more funding to increase their impact. If the 

research suggests a decrease in efficacy, then further research must be done to identify why. In 

either case, I believe the information provided in this thesis is an excellent starting place. 

My second recommendation is a general “program evaluation” of Indigenous-run community 

programs. I use the term program evaluation loosely because I fear the suggestion of non-

Indigenous researchers or even Indigenous researchers providing negative critiques of such 

programs without being immersed in them. What I mean is that the achievements of these 

programs need to be studied, understood, platformed, and prioritized. Though some recent 

scholars have taken up this cause (Marsh et al., 2021), the amount of available information on 

the topic remains limited. With the increase in data, it is likely the credibility of these programs 

in the eyes of the state will be increased – ideally resulting in increased funding. 

Though I would love to immediately jump into some of the above-mentioned research, I believe 

it will be some time before I am able to do such research. When I started this work, I would say 

my objectives were closest in line with criminal justice reform, as I hope the findings I produced 

would help existing programs to better meet the needs of Indigenous peoples venturing through 

the criminal justice system. It remains my intention to do something positive with this research, 

including producing community resource sheets with my findings, publishing findings in open-

access journals, and contacting Indigenous advocacy, justice, and community groups to see if 

there is a way they want to move forward with the findings. 

However, it is no longer my goal to provide Indigenous knowledges and perspectives to a state 

that should have already sourced this information themselves. The state, despite commitments to 

supportive Indigenous empowerment, growth, and resilience, has demonstrated that they do not 
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prioritize this work (Assembly of First Nations, 2018). Instead, I intend to utilize my privileged 

position to give a platform to the accomplishments and approaches of Indigenous-run community 

organizations that are not directly related to the state. As Indigenous service providers have long 

stated, and as participant John appreciated in his interview, “[The Court expects] us to be so 

pleased with the Court for being less unjust than they've been in the past right. [The Court has] to 

learn that they're the ones that should be grateful that an occupied people are willing to even 

work with them.” I certainly agree with the statement that the state should show gratitude to 

Indigenous peoples who have shared their knowledges, but I believe the state demonstrates 

tremendous arrogance in proceeding as if their approach to Indigenous justice is the correct one. 

Their dominance does not equal their superiority in approach. 

As such, my current plans for future research to support Indigenous-led programs that respond to 

crime proactively and preventatively, without the need for the state justice system. My proposed 

doctoral research explores Indigenous community responses to behaviour that is criminalized 

within traditional justice models, including programs that employ trauma-informed approaches, 

harm reduction, and crisis intervention for crimes that arise as a result of drug/alcohol use, 

homelessness, and mental health challenges. Stage one will examine community-led initiatives 

that can be traditionally viewed as crime prevention by addressing root causes of crime; this 

includes Indigenous midwifery and pregnancy support programs (e.g. Indigenous Women 

Rising), overdose prevention and safe drug use sites (e.g. South Riverdale Community Health 

Centre), and mental health crisis and support teams (e.g. Anishnawbe Health Toronto). Programs 

will be examined for their organizational structure, priorities, application of Indigenous 

knowledge, culture, and values, and program delivery methods. Data will be collected through 
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ethnographic observations followed by interviews with key participants using a traditional 

talking circle format.  

Stage two will explore non-authoritative, community-led responses to emergency situations as an 

alternative to traditional policing. Notably, grassroots programs unite service providers with 

Indigenous clients who may be engaged in illegal conduct without seeking to criminalize the 

individuals. Given the dearth of relevant available programs, case studies of past/ongoing 

programs (e.g. the Bear Clan Patrol and Mama Clan Patrol) will also be reviewed. Data will be 

analyzed through the lens of transformative and healing justice, drawing on key concepts around 

root causes of crime and trauma, with ‘healing’ being conceptualized as an individual, 

communal, and societal issue, as well as an ongoing process. Analyses of ethnographic data will 

draw on theory and praxis obtained from Indigenous interview participants; I argue the 

importance of developing theory about Indigenous persons that is based in Indigenous 

knowledges and allows Indigenous engagement and autonomy in the research process. True 

Indigenous autonomy—not colonialist saviourism and patronization—has been identified as the 

best way to support colonized Indigenous peoples and develop long-term improvements for their 

communities (Mackinlay & Barney, 2014). Indigenous autonomy is further differentiated from 

other forms of autonomy by its demand not only for individual autonomy but also for self-

determination as groups or nations separate from the colonizing state (Te Hiwi, 2014). 

I believe my proposed doctoral research is more aligned with the values that I have developed as 

I have increased my personal knowledge regarding what supports Indigenous peoples, what 

Indigenous peoples or communities want to respond to justice, and the importance of Indigenous 

autonomy and self-governance. Though I believe I have mitigated as much harm as I could with 

this thesis, I hope that my future research amplifies the sophistication of Indigenous systems and 
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approaches. While such should not have to be proved to settlers and the colonial state, personal 

experience and following the news has shown me that it is likely the required course of action. 

Anti-Limitations 

In completing this text, I am awarding an additional opportunity to reflect on the experience. 

While the following story is not about my actual data or recommendations, I believe it is still 

worthy of inclusion for reasons that will soon become clear. I call this section ‘anti-limitation’ 

because the following are qualities that were identified as weaknesses about me. However, I do 

not view them as such and believe they should be discussed on that basis. 

As has often been the experience of racialized, women-identifying scholars (Eades, 

HackettWilliams, Raven, Liu, & Cass, 2021; McGee & Martin, 2011), I was met with some 

unpleasantness with this research that I want to acknowledge. In the phases of my research where 

I was recruiting interview participants, I reached out to literally hundreds of community-based 

organizations, native friendship centres, specialized courts, and Indigenous advocacy programs 

to request that they display my recruitment post in their facility, on their webpage, or on social 

media. Though most of my interactions were positive, I had one interaction that was so 

incredibly negative but also so incorrect that I feel compelled to discuss it briefly. 

When I sent the emails requesting my recruitment poster displayed, I shared information about 

myself, interview details, intentions for the research, information on my Indigenous and 

professional backgrounds, and specific details on the steps I took to mitigate research violence 

against Indigenous peoples and community members. I provided the additional information to 

demonstrate the seriousness I was approaching the study under, as well as my attention to 

Indigenous issues surrounding academic research. 
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I received a reply stating that they would require more work from me before they would consider 

sharing my poster because I was “green, that Indigenous peoples were not subjects to be 

harvested for my research, and did not appear to be undertaking Indigenous-focused research 

with the right intentions,” and several other criticisms (Jaclyn Tompalski, 2021a). I was shocked 

and devastated to receive such an email because, above everything else, I had prioritized 

producing this work in the right way above all else. I cried, obsessed over it, and then left it alone 

over the weekend. Then, I did far too much emotional and actual labour to explain in a three-

thousand-word email that I respected their input, was keen to improve, but was confused by their 

feedback given all the information I had provided and the mitigating actions I had undertaken. 

However, the experience of writing that email turned out to be deeply therapeutic because I took 

the time to reflect on my research process, write it out, and celebrate the positive steps I took. 

Though I will spare you, reader, from having to read my entire reply, I do want to highlight a 

“limitation” of my research and I were considered to have by this person and to explain why I 

believe them to be strengths. 

On the topic of my “very green” -ness, I highlighted that I am green, but I do not consider it to be 

a disadvantage at all. Of the five previous research projects I had been involved in, only two 

were done within an academic institution. The other three were done through a community 

organization. We were not producing the work because it was a requirement to get a degree, to 

boost our status, or to stroke our own egos. We were producing those works – with very limited 

resources – because we genuinely cared about the communities we were supporting. I learned 

through those experiences that sometimes traditional academic conventions or approaches were 

not the best ways to make my participants more comfortable or to obtain the highest quality of 

work. I never reconciled until graduate studies that those non-institutional practices worked 
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because they were embodying decolonizing practices which were needed given I was conducting 

research with Indigenous community members at the time. Much like my journey in discovering 

I enjoyed theory when it was the right kind of theory, decolonizing approaches have their value 

in the research process for both participants and researchers (Tuck & McKenzie, 2015). My 

“green” qualities and negatively perceived lack of experience were actually a benefit to me in 

some ways (Tine, Justin, & Jeremy, 2020) because I had not yet had the time to be corrupted by 

colonial academic processes.  

Finally, though I did not articulate this to my correspondent, I rather resented being told by a 

non-Indigenous person that I – an Indigenous woman with roots in my community, knowledges 

of traumas from institutions, and a clear understanding of my own intentions – was not 

undertaking Indigenous-centred research with the right intentions. Incidentally, my critic never 

responded to my essay/email. Further research on my behalf showed that he, a non-Indigenous 

Professor Emeritus43, teaches a workshop to doctoral students and junior professors on how to 

conduct ethical Indigenous-focused research. Perhaps he was so critical of me because he was 

looking to add another client to his workshop. I am hard-pressed to find another explanation, 

given that much of his feedback had already been addressed in the initial contact, as one 

criticism he raised was that I had not demonstrated that I had any supports in place for 

Indigenous participants in the event they found the interview distressing, despite the fact that I 

had laid out such provisions in the early part of the email with an identifying header. 

I do not believe it was the intention of the person criticizing me to cause me trauma as an 

Indigenous person. In fact, I believe he skimmed my initial email and believed me to be non-

 
43 Note, he was not occupying that role for our communication. He is a board member at an Indigenous-supporting 
community-based organization, which is how we came into contact. 
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Indigenous. However, he did cause me harm with his words, harms that I know other Indigenous 

peoples in academia have experienced (Pewewardy & Frey, 2004). But I also think, in a weird 

way, he helped me. Through that experience, I developed an additional strategy for Indigenous-

centred research: all future projects I work on will contain a one-page document explaining all of 

the provisions I have taken to produce decolonizing research, benefit my Indigenous participants, 

benefit Indigenous peoples in general, and mitigate research violence. This document will be 

provided in all correspondence regarding my research. Not only will this demonstrate to those 

involved in the research the deliberate, decolonizing processes expected for such research, but it 

will also normalize such practices for Indigenous research. 

It is certainly not my belief that every harm experienced by an Indigenous (or otherwise 

precarious) person in academia should be turned into a learning experience. On the contrary, we 

should not be required to respond to such harms at all. However, when discussing this traumatic 

experience with two different Elders – in addition to other traumatic experiences which occurred 

throughout this research not mentioned in this text – I was reminded of the strength and wisdom 

obtained through the experience (Jaclyn;  Tompalski, 2021). By being coming empowered 

through this experience and by having it connected to cultural teachings, I began to heal. It may 

not be related to my findings directly, but it is related to my theoretical framework for this thesis, 

particularly Pillar 2, the importance of the processes of engagement surrounding Indigenous 

works, and Pillar 5, healing through culture. Because it is related to the analysis of the findings, I 

believe it has its place in this chapter. 

I also chose to tell this story because Indigenous women have often shared with me their 

negative experiences within academia and have publicized these occurrences on social media 
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platforms. It has been challenging to find a “credible citation” about this experience, so I wanted 

to share this story for other Indigenous women.  

Conclusion and Goodbye 

The system is not serving Indigenous peoples – in fact, it is clear the system is disproportionately 

disadvantaging Indigenous peoples while perpetuating colonial violence. Alternatives to the 

incarceration of Indigenous peoples have never been more important. Gladue Reports and 

Indigenous courts provide a small relief, but Indigeneity has not meaningfully been addressed 

and supported in the criminal justice system (Welsh & Ogloff, 2008). As the number of 

Indigenous persons in custody continues to grow (Jamil, 2020), we have clear evidence of 

systemic failings.  

It is also clear that systemic racism has played a major role through policy failings and chronic 

underfunding. When I began this research, I anticipated that this document would be one 

critiquing the tremendous state failures as related to policy and program delivery – which I 

certainly did. This thesis demonstrates the total lack of consideration of Indigenous persons in 

many specialized courts policies. Further, it demonstrates the lack of self-awareness on behalf of 

the colonial state to acknowledge colonialism as the greatest factor contributing to Indigenous 

criminalization. In fact, perhaps it is not an absence of self-awareness but instead a comfortable 

continuation of colonialism of Indigenous folks by demonizing, oppressing, and ignoring their 

needs.  

However, I am most delighted by is the tremendous success Indigenous-centred programs have 

had in the face of an unjust state. It feels like such a privilege to document the tremendous efforts 

and the constant engagement of Indigenous persons, criminalized Indigenous persons, and allies 

to improve access to alternatives to incarceration, to reduce harm for those going through the 
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system, and to innovate ways to restore Indigenous ideals within and outside of the Canadian 

justice system. If nothing else, this work has allowed me to recover from some of the emotional 

burnout I have felt in my work. 

It is my ultimate hope that the growing body of research surrounding specialized courts will 

result in reformed policy and increased funding to such programs. Increased community 

prioritization of defunding punitive, unequal, and oppressive elements of the criminal justice 

system (Neustaeter, 2021) offers prime grounds for these changes. Given the unprecedented 

public support of defunding, the time is right for such funds to be relocated to programs the 

prevent crime, promote racial justice and equality, and support those impacted by the system 

with their healing.  

Keeping Indigenous persons out of jails and prisons is absolutely essential, with diversion being 

a critical early step. Gladue Reports have functioned as a well-intentioned effort, but Indigeneity 

has not meaningfully been addressed and supported in the criminal justice system (Welsh & 

Ogloff, 2008). As  Indigenous proportions in jails and prisons continue to rise (Jamil, 2020), the 

colonial justice system has demonstrated it is not actually serving Indigenous clients like it may 

believe itself to be. The benefits of alternatives to incarceration are substantial, including 

improved recidivism rates, reduced traumatization, personalization, autonomy, and reduced cost 

(The Canadian Association of Drug Treatment Court Professionals, 2019; Truth and 

Reconciliation Commission of Canada, 2012). To begin supporting Indigenous peoples through 

healing and to promote genuine reconciliation44, such alternatives are an essential first step. 

 
44 Note that Justice section of the 94 Calls to Action highlights return to community and healing approaches as 
essential for reconciliation (Truth and Reconciliation Commission of Canada, 2015b). 
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However, though these reforms could produce an improved experience for Indigenous persons 

within the criminal justice system, I must disavow my support for state-run criminal justice 

programs, including alternatives to incarceration that are coercive and state-mandated. 

Realistically, I acknowledge that reform of the criminal justice is more likely to occur than 

abolition, but I cannot pretend increased Indigenous admissions into specialized courts would be 

more desirable than returning justice matters to Indigenous communities. The evidence produced 

from my research has demonstrated that the ultimate priority should not be to Indigenize the 

criminal justice system but to decolonize it through abolition and return to Indigenous self-

governance. I very much view my research as a sort of “harm-reduction” in that reforms could 

reduce the harms of the criminal justice system on Indigenous persons. 

Producing this work has been devastating, discouraging, and humbling. It has been particularly 

difficult to write because it required me to spend more time than any Indigenous person should  

being confronted by media that is written exclusively about the horrors faced by Indigenous 

peoples in the face of colonialism, particularly given that the majority of that media did not 

include sections on Indigenous strength of resilience in the face of such horrors. Before 

embarking on this kind of work, I could never have understood the depth of re-traumatization 

that is experienced by racialized, colonized, displaced, or otherwise impacted by the state 

individuals ("Data on Trauma Research Reported by Researchers at University of Stellenbosch 

(Secondary Trauma Among Trauma Researchers: Lessons From the Field)," 2019; Giordano, 

Gorritz, Kilpatrick, Scoffone, & Lundeen, 2021; van der Merwe & Hunt, 2019). This experience 

has given me tremendous respect for racialized scholars and activists and has highlighted to me 

the importance of desire-based practices going forward. (Eve; Tuck, 2009) 
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Producing this work has also been my absolute pleasure and privilege. Throughout my research, 

and more generally through just living my life (Jaclyn;  Tompalski, 2021), I have come to realize 

that many of those who have much to offer by way justice ideas and approaches, program 

delivery, and policy development are often not taken seriously or platformed appropriately. I feel 

so grateful to all of the participants in this research, those who advised or provided edits, and 

those Indigenous scholars and educators who shared their knowledges. I could never have 

dreamed that I would have my perspectives expanded so significantly or that so many people 

would support me and this research. 

Thank you very much to anyone who dedicated their time and energy to reading the information 

shared in this thesis. I am honoured by your participation and interest in decolonization and 

reconciliation. To contribute to decolonization, we must continue to advocate for decolonizing 

the justice system through alternatives to incarceration until such a time that Indigenous 

communities are returned their rights to self-governance of justice matters. 
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Appendix 1 – Information for Participants 

Semi-Structured Interview Questions 

For criminalized Indigenous persons: 

1. How do you identify as an Indigenous person? 
2. Have you ever struggled with substance use/abuse? 
3. Have you ever been to jail? What was it like? 
4. Was your jail experience helpful to you once you got out? 
5. Have you ever been to prison? What was it like? 
6. Was your prison experience helpful to you once you got out? 
7. If you experienced substance use/abuse challenges, did being incarcerated help you in the 

short term with those challenges? In the long term? 
8. Do you know anything about drug treatment courts? Have you ever attended one? 
9. Did you, or your legal team, ever consider a drug treatment court/mental health 

court/other specialized courts as an alternative to incarceration? 
10. If you attend(ed) a drug treatment court/mental health court/other specialized courts, do 

you find the process helpful? Culturally sensitive? 
11. If you did discuss drug treatment court/mental health court/other specialized courts but 

did not attend one, why not? 
12. Do you think drug treatment court/mental health court/other specialized courts would be 

a preferable option to incarceration for you? 

For Service Providers (both Indigenous and non-Indigenous): 

1. What is your position in (or adjacent to) the criminal justice system? Are you employed, 
a volunteer, or an activist? 

2. Do you identify as Indigenous? If yes, how do you identify? 
3. What percentage of your clients are Indigenous? 
4. To what extent do you believe substance abuse contributes to crime? Mental health 

challenges? Please elaborate. 
5. Of your Indigenous clients, what percentage of them have cases related (directly or 

indirectly) to substance use/abuse? Mental health challenges? 
6. Do you think incarceration is an adequate tool for rehabilitation in general? How about in 

the context of substance abuse? 
7. What do you think of drug treatment court/mental health court/other specialized courts as 

an alternative to incarceration? Do you believe drug treatment court/mental health 
court/other specialized courts are more effective at rehabilitating clients, specifically in 
the context of substance abuse, than incarceration? 
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8. Are you aware of the recidivism rate of drug treatment court/mental health court/other 
specialized courts vs the recidivism rate of participants who go through traditional 
corrections? 

9. Have you ever referred Indigenous client(s) to a drug treatment court/mental health 
court/other specialized courts? 

10. Are there any barriers for clients to enter a drug treatment court/mental health court/other 
specialized courts? 

11. Are there any specific barriers for Indigenous clients (unique to Indigenous clients 
compared to non-Indigenous)? 
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Ethics Clearance Certificate
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Oral Consent Scripts
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Written Consent Forms
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Initial Email Contact Script for Organizations 

Edlanet’e, 

I am a Northern Slavey Dene Master's student at Carleton University. I am in the process of 

conducting research for my thesis, which focuses on the representation of Indigenous persons in 

alternatives to incarceration. I was inspired to conduct this research after several positions in 

both institutional and community corrections in Edmonton, where I observed the over-

representation of Indigenous persons incarcerated. My research examines the admissions policy 

and criteria, specifically the ways (if any) that it supports Indigenous clients. Ultimately, I hope 

to use this research to shape policy and to redistribute correctional funding to organizations that 

provide such services in the community. 

I will be conducting all interviews over the phone/video calls to avoid unnecessary risks with 

COVID-19. Specifically, I am looking for Indigenous participants with drug-related (directly or 

indirectly, e.g. convicted of robbery as the individual required funds to support themselves 

through addiction) criminal convictions, and the staff/volunteers who work with such clients (the 

staff members do not need to be Indigenous), as participants for this research. Indigenous clients 

will be provided with a $50 honorarium as a thank you for their participation, which will not go 

beyond a 60-minute interview. Would you be willing to circulate my research to those within 

your network? Further, would either of you be willing to participate yourselves? 

I am deeply concerned about the research violences that Indigenous peoples have experienced at 

the hands of colonial researchers. My research exclusively seeks to uplift and support Indigenous 

persons and communities. Further, I have a committee member who is a member of Ermineskin 

Cree Nation supervising this research, as well as community Indigenous consultants who work in 
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areas of policy, frontline support, or who have relevant lived experience. I completely 

sympathize that you are likely often approached for research participation by those who have 

caused harm, but I hope you can tell that I am doing my best to avoid such harms with my 

research. I also will allow any participant to confirm my interpretation of their interviews 

following my analysis, so as to assure I am not using their knowledges or experiences in a way 

that they did not intend. 

I thank you for reading this long email - I wanted to ensure you were as informed as possible 

both about the project and my intentions. If you have any questions or concerns, please do not 

hesitate to contact me either at this email or by phone at  

Marsı, 

Jaclyn Tompalski 
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Recruitment Posters
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Appendix 2 - Admission Eligibility Criteria for Specialized Courts 
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Regina Drug Treatment Court 

 

  



234 
 

Regina Mental Health Court 

 

  



235 
 

Saskatoon Mental Health Court 

 



236 
 

Toronto Drug Treatment Court 



237 
 



238 
 

 

  



239 
 

Vancouver Downtown Community Court 
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Winnipeg Drug Treatment Court 
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Appendix 3 – Program Rules for Participants Once Enrolled in Specialized 

Court Program 
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Calgary Indigenous Court 
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Vancouver Downtown Community Court 
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