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Abstract
The notion of human rights being critical for HIV prevention is omnipresent
within HIV discourse. In a world divided between States that criminalize homosexuality
and those that protect sexual minorities, there is a need to better understand the
relationship between human rights for sexual minorities and HIV prevention among men
who have sex with men. To quantitatively measure this relationship, this study constructed
an original instrument (the Sexual Orientation and Gender Identity Human Rights Index)
to compare the legal environments for sexual minorities. Next, this study performed a
meta-analysis on epidemiological and behavioural studies from 22 Asian countries in
order to find national averages for HIV prevalence, inconsistent condom use, recent HIV
testing, adequate HIV knowledge, and exposure to HIV prevention services. Although the
relationships were mostly weak, the results do support the argument that greater human
rights protections for sexual minorities is related to improved indicators of HIV
prevention.
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Terminology
According to the Yogyakarta Principles'.
"Sexual orientation" is understood to refer to each person's capacity for
profound emotional, affectional and sexual attraction to, and intimate and
sexual relations with, individuals of a different gender or the same gender
or more than one gender.
"Gender identity" is understood to refer to each person's deeply felt
internal and individual experience of gender, which may or may not
correspond with the sex assigned at birth, including the personal sense of
the body (which may involve, if freely chosen, modification of bodily
appearance or function by medical, surgical or other means) and other
expressions of gender including dress, speech and mannerisms.1
When discussing sexual orientation and gender identity (SOGI), the literature uses three
related but not necessarily interchangeable concepts: GLBT, MSM and sexual minorities.
GLBT/LGBT: Identity-based approaches tend to use GLBT (gay, lesbian, bisexual,
transgender) to refer to people who identify with a particular sexual orientation and/or
gender identity. GLBT is used in an affirmative way as an expression of one's identity.
However, the term excludes those who have GLBT-behaviours, but identify as "straight".
MSM/WSW: Behavioural-based approaches, common in health discourse, use MSM
(men who have sex with men) to avoid labelling people based on their presumed
identities and focus strictly on their behaviour. Male-to-female (MTF) transgender
persons are sometimes included as MSM. As for women, the use of WSW (women who
have sex with women) appears in the literature, but has not gained currency yet.
Sexual Minorities: Rights-based approaches use the term "sexual minorities" when
referring to people whose sexual orientation or practices differ from the dominant heteronormative paradigm. This term, as illustrated in Figure 1 below, is intended to be
comprehensive and includes those who identify as GLBT or behave as MSM/WSW.
Figure 1: "Sexual minorities" constituting GLBT and MSM/WSW

1

Source: Author

International Panel of Experts in International Human Rights Law and on Sexual Orientation and
Gender Identity, The Yogyakarta Principles: Principles on the Application of International Human
Rights Law in Relation to Sexual Orientation and Gender Identity, March 2007, at 6, online:
<www.yogyakartaprinciples.org/>.
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1. Introduction
Jonathan Mann was one of the earliest proponents of the view that human rights
play a critical role in the HIV epidemic. During his time as head of the World Health
Organization's HIV programme (the predecessor of UNAIDS), he observed that "HIV
had the capacity to exploit the fault lines in an already unequal world",2 and that "HIV is
now becoming a problem mainly for les exclus, the 'excluded ones', living at the margin
of society."3 This relationship between human rights, HIV, and marginalization has been
analysed extensively over the years in the context of economic status, gender, and race.
Sexual minorities form another marginalized group that is disproportionately
affected by HIV - especially homosexual men, bisexual men, and transgender male-tofemale individuals, grouped together as "men who have sex with men" (MSM).

Due to

the high risk of HIV transmission associated with unprotected anal intercourse (UAI),
MSM are considered one of the most at risk populations (MARPs), along with sex
workers and injecting drug users. Furthermore, information about MSM is hard to obtain
because they are a hard to reach population due in large part to the stigmatization and
discrimination that sexual minorities face nearly everywhere in the world.
"Even as the language of 'HIV and human rights' remains omnipresent, a gap in
understanding exists as to what role human rights legitimately play in HIV [prevention]
efforts."4 There are perhaps two main reasons for the knowledge-gap with respect to the
role of human rights in HIV prevention among sexual minorities. First, countries that are
homophobic and criminalize homosexual behaviour tend to have little or no data on the
2
3
4

Caceres, et al, "Sexual diversity, social inclusion and HIV/AIDS" (2008a) 22: Sup 2 AIDS s45 at s47.
Csete, "HIV/AIDS and human rights: we've only just begun" (2005) 10:1 HIV/AIDS Pol'y & L. Rev.
1.
Gruskin, et al, "Beyond the numbers: using rights-based perspectives to enhance antiretroviral
treatment scale-up" (2007) 21: Sup 5 AIDS sl3 at si5.
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HIV epidemic among their MSM. Second, evidence from countries with progressive
rights for sexual minorities also tend to have concentrated HIV epidemics among their
MSM, which would seem to undermine the argument that human rights are critical to
HIV prevention.5 Consequently, this data could be used as evidence supporting the need
to criminalize homosexual behaviour in order to stop the spread of HIV.
This study endeavors to uncover, quantitatively, the relationship between human
rights protection for sexual minorities and HIV prevention among MSM and transgender
people in Asia. Table 1 below has an overview of the research design of this study.
Table 1: Overview of research design
Research Question:
How does variation in human rights protections for sexual minorities influence variation in indicators of HIV prevention
among MSM and transgender people in Asia?

Hypothesis:
Greater human rights protection for sexual minorities is correlated with better indicators of HIV prevention among
MSM and transgender people.

Independent Variable:
This study designed an original Sexual Orientation and Gender Identity Human Rights Index, which was used to
measure and compare, quantitatively, the human rights environments for sexual minorities in 22 Asian countries.

Dependent Variables:
A meta-analysis (i.e., a synthesis of studies) was performed on HIV prevention data from 22 Asian countries. The 5
indicators of HIV prevention are: HIV prevalence, inconsistent condom use during the past 6 months, HIV testing with
the past 12 months, adequate HIV knowledge, and exposure to HIV prevention services within the past 12 months.

Even though the implications for this study may very well extend to all regions,
including developed countries, there are three main reasons why the focus of this project
is on Asia. First, Asia has the second largest number of people living with HIV/AIDS
after sub-Saharan Africa. Second, male-to-male transmission of HIV has been identified
as one of the three main modes of transmission in the region and, if trends continue,
MSM could account for nearly half of all new infections by 2020 (see Figure 2). Third,
MSM behaviour is widely stigmatized and criminalized in many countries in the region,
making it very difficult to openly discuss the health risks of MSM behaviour.
5

Wohfeiler, "Structural and environmental HIV prevention for gay and bisexual men" (2000) 14:Sup
1 AIDS s52 at s55.
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Figure 2: Projected annual new HIV infections in Asia (status quo model)
Source: Commission on AIDS in Asia, at 57

• Current mat* clients o» sex workers

• Injecting drug users

• Men who have mx with men

• AN sex worker* (including Injecting and norvtn)ect>ng)

H Melee who ere not now in at-nsk populations

• Females who are no< now in at-risk populations

The balance of this Chapter reviews current global data related to HIV and MSM.
Chapter 2 examines the international legal obligation to respect, protect, and fulfil the
highest attainable standard of health without discrimination based on sexual orientation.
This human rights approach to preventing HIV among MSM serves as the theoretical
framework for this study. Chapter 3 reviews the literature related to human rights for
sexual minorities and HIV prevention among MSM. It explores four general pathways in
which the existence or absence of human rights may affect indicators of HIV prevention.
Chapter 4 reviews the methodology used in this study. The research question,
hypotheses, operationalization of variables, and the inclusion/exclusion criteria for data
collection are presented. Of particular importance, this study's original Sexual
Orientation and Gender Identity Human Rights Index is clearly presented in hopes that it
can be refined and expanded for future use.
Finally, Chapter 5 presents the data analysis and Chapter 6 offers conclusions and
policy recommendations.

The Appendix contains the complete epidemiological and

behavioural data and the sexual minority rights sources for each country under review.
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1.1 Overview of the global HIV epidemic among MSM
"A lack of data means a lack of action. "6
Before delving into the substantive part of this study, it is important to have a
global picture of the HIV epidemic among MSM. The first section presents recent data
on HIV prevalence and indicators related to HIV prevention among MSM. The next
section explores important aspects of male sexuality: the prevalence of MSM behaviour
(which is important for estimating the HIV burden of a country) and the prevalence of
bisexuality among MSM (which can bridge HIV transmission from MSM to the general
female population). The final section provides a global overview of laws persecuting and
protecting sexual minorities, which depicts the structural context within which MSM live
and HIV prevention efforts targeting MSN take place.

A) Global HIV epidemiological and prevention trends among MSM
In a systematic review of epidemiological studies of HIV, Baral, et al found that
"in Latin America, MSM were 33 times more likely to have HIV [than the general adult
population]; in Asia, more than 18 times; and in Africa, 3.8 times more likely."7 Other
studies have also documented the alarmingly disproportionate HIV prevalence between
MSM and the general adult population.8 One such study, by Griensven, et al,9 reviewed

6
7

8

9

Roehr, "The invisible epidemic" (2008) 337 British Medical Journal 1262 at 1263.
Baral, et al, "Elevated risk for HIV infection among men who have sex with men in low- and
middle-income countries 2000-2006: a systematic review" (2007) 4:12 PLoS Med. e339 cited in
Saavedra, et al, "Sex between men in the context of HIV: The AIDS 2008 Jonathan Mann Memorial
Lecture in health and human rights" (2008) 11:9/ Int'l AIDS Society at 2.
See e.g.,: Beyrer, "Hidden yet happening: the epidemics of sexually transmitted infections and HIV
among men who have sex with men in developing countries" (2008) 84:6 Sex. Transm. Infect. 410;
Beyrer, et al, "The Expanding Epidemic of HIV Type 1 Among Men Who Have Sex With Men in
Low- and Middle-Income Countries: Diversity and Consistency" (2010) 32:1 Epidemiological Rev.
137; and Griensven and Wijngaarden, "A review of the epidemiology of HIV infection and
prevention responses among MSM in Asia" (2010) 24: Sup 3 AIDS s30 at s32.
Griensven, et al, "The global epidemic of HIV infection among men who have sex with men" (2009)
4 Current Opinion in HIV & AIDS 300 at 302. It should be noted that missing data does not imply

recent global prevalence and incidence data of HIV among MSM.

Table 2 below,

summarizes some of their key findings. Notably absent from their report is data from the
Middle East, where homosexuality is still very stigmatized.
Table 2: Global HIV prevalence among MSM
Source: Griensven, et al (2009) [Table compiled from data in report; Toronto data from a separate source]
HIV prevalence

HIV prevalence

HIV Incident rate (I.e., cases)

General Adult Population

MSM population

MSM population

0.3% (2007)
0.3% (2007)
0.8% (2007)

5.3% (Ireland) - 18.3% (Spain)
0.0% (Lithuania) ~ 2.5% (Slovenia)

2,538 (1999)->5,016 (2006)
130 (1999) -> 295 (2006)
-19% of all new cases

Europe
Western Europe
Central Europe
Eastern Eurof.

0.0%

Nt
Canada
United States

Mi

Australia
New Zealand

0.4% (2005)
0.45% (200^

-20% (Toronto)
-25% (San Francisco

41.3% of 2,432 cases (2007)

0.7% (2007)
not reported

not reported
0.9% (2007

64% of cases (2003-2007)
54.9% of all 2,872 cases

except Thailand (1.4%)

3.2% (Singapore) - 8.5% (Taiwan)
0.5% - 9.1%
0.0% (Philippines) - 30.8% (Thailand)

34.3 - 67.4% of cases (2007)
3.6% incidence rate (2006)
not reported
not rep

25.6% (urban centers)
7.6% (Nicaragua) - 15.3% (El Salvador)
7.0% (Brazil) - 22.3% (Peru)
31.8% (Jamaica)

not reported
5.1 per 100 person-years
not reported
not repot ted

Asia
Developed Asia
China
Southeast Asia
South Asia

Laffo America
Mexico
Central America
South America
Caribbean

mmmmm
Sub-Saharan Africa
North Africa

5.0% average (0.5-26.1%)
<1.5%

12.3% (Tanzania) - 24.6% (Kenya)
6.2% (Egypt) - 7.3% (Sudan)

not reported
not reported

Since 2006, UN Member States have been encouraged to include data on HIV
prevalence among MSM in their biannual reports to the UN General Assembly Special
Session on HIV/AIDS (UNGASS).11 However, not all governments include MSM in
their national HIV surveillance.

Sometimes MSM are intentionally ignored in HIV

surveillance, but other times they are ignored unintentionally by relying solely on
antenatal testing to estimate their country's HIV burden.12 Thus, for the most part, data

10

11

12

that there is no data; rather, it only indicates that such data was not reported in their study.
Remis and Liu, "The Epidemiology of HIV infection among Men who have sex with other men in
Ontario: The situation in 2005" in Ontario Gay Men's HIV Prevention Strategy: Gay, Bi, MSM
Situation Report (Toronto: Ontario Ministry of Health and Long-Term Care, 2006) 107 at 132.
The 2001 Declaration of Commitment on HIV/AIDS (UN Doc A/Res/S-26/2) encourages UN
Member States to report on their progress fighting HIV/AIDS (see paras 94-96). This is a political
commitment and not an international legal commitment.
McFarland and Caceres, "HIV surveillance among men who have sex with men" (2001) 15: Sup 3

6

on HIV prevalence among MSM is researched by non-governmental epidemiologists and
usually limited to a few cities.
Three decades into the epidemic, HIV among MSM remains "under-studied,
under-funded and frequently ignored or denied by governments."13 Epidemiological
models suggest that, if HIV prevention coverage reached at least 80% of targeted at-risk
populations (MSM in this case) and interventions induced behaviour change in at least
60% of the population, then the epidemic's upward trend could be reversed.14 In 2006, a
review of 38 countries with disaggregated financial data showed that only $3 million was
spent on MSM, while an estimated $29 million of funding was needed to reach 80% of
targeted MSM.15
In addition to HIV prevalence among MSM, UN Member States are also
encouraged to report on four indicators of HIV prevention related to MSM in their
biannual reports to UNGASS: condom use, HIV testing, HIV knowledge, and coverage of
HIV prevention services. Unfortunately, many countries did report on these four MSM
related indicators during the 2006, 2008, and 2010 UNGASS reporting years, evidenced
in Table 3, leaving a knowledge gap for policy makers.
Table 3: Countries reporting on the four MSM-reiated indicators to UNGASS
Source: UNAIDS (2010)16 [N = total countries reporting in a given year/192 members of the UN]
Condom use between MSM
HIV testing among MSM
HIV knowledge among MSM
Coverage of HIV prevention services for MSM

13
14
15
16

2006 (N=143/192)
29
22
16
18

2008 (N=153/192)
68
70
47
43

2010 (N=182/192)
82
83
54
53

AIDS s23 at s24.
Saavedra, et al, supra note 7 at 2.
Commission on AIDS in Asia, Redefining AIDS in Asia: Crafting an Effective Response, (Oxford
University Press: New Delhi, India, 2008) at 98.
Saavedra, et al, supra note 7 at 5. The total HIV expenditure for the 38 countries was not reported.
Joint United Nations Programme on HIV/AIDS (UNAIDS), Global Report: UNAIDS Report on the
Global AIDS Epidemic 2010, (Geneva: UNAIDS, 2010) at 209 and 224-225. Table compiled from
data on various pages in the report; actual countries were not listed in the report.
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In a study of data submitted by low- and middle-income countries (LMIC) to
UNGASS in 2008 concerning these four indicators, Adams, et al found that only 66 out
of 147 LMIC reported on at least one of the four indicators.17 Their study found that
"Globally weighted estimates indicate that on average, 31% of MSM in LMIC were
tested for HIV; 33% were reached by HIV prevention programs; 44% had correct HIV
18
knowledge; and 54% used condoms the last time they had anal sex with a man."
Excluding North Africa and the Middle East (due to insufficient data), the lowest regional
figures came from South and Southeast Asia, as indicated by following graphs:
Figure 3: Condom use among MSM
Source: Adams, et al, (2009) at si48

Figure 4: HIV testing among MSM
Source: Adams, et al, (2009) at si46
60%
40%

31'

20%

20%
0%

LMIC

S & SE Asia EE&CA

LA

S & SE Asia EE&CA

LA

LMIC = Low- Middle-Income Countries
EE &CA = Eastern Europe and Central Asia

17

18

S & SE Asia EE&CA

LA

Figure 6: Coverage of HIV prevention for MSM
Source: Adams, et al, (2009) at si46

Figure 5: HIV knowledge among MSM
Source: Adams, et al, (2009) at si46

LMIC

LMIC

LMIC

S & SE Asia EE&CA

LA

S &SE Asia = South and Southeast Asia
LA = Latin America

Adams, et al, "Estimating Levels of HIV Testing, HIV Prevention Coverage, HIV Knowledge, and
Condom Use Among Men Who Have Sex With Men (MSM) in Low-Income and Middle-Income
Countries" (2009) 52: Sup 2 J. AIDS sl43. Depending on the indicator in question, additional
countries were removed from the data set for inconsistent reporting style or that the sample size was
too small (i.e., n<100).
Ibid at si43.
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Their study concluded that,
the HIV epidemics and prevention needs among MSM in [LMIC] have
been relatively neglected. Compounded by limited resources, the quality
and coverage of services and programs for MSM in (most) LMIC remain
low, especially in contexts where the social stigma attached to male-tomale sex and the criminalization of this behavior is widespread.19
This is especially the case in the Middle East and North Africa. However, Caceres, et al
emphasized that "this region is an example of the urgent need to address the social and
political context before more meaningful data can even start to be collected that do not
put research participants at risk of state violence in the first place."20
B) The prevalence of MSM behaviour and bisexuality among MSM
One of the reoccurring messages from UNAIDS is "know your epidemic". Yet,
there is a knowledge gap in knowing the number of MSM in a country. Estimating the
number of MSM is important to understanding the HIV burden in a country and to inform
evidence-based policy making.21

Aside from respondents being dishonest while

answering questions relating to same-sex sexual experience, there is usually no precise
definition of "sex", which can take on a range of meanings depending on the cultural
context. As Caceres, et al noted in their systematic review of studies reporting on samesexual behaviour, "[m]ost surveys reported [ever had sex with a man] without stating how
sex had been defined in their survey, so that this could include anything from anal sex to
mutual masturbation."22 The best available estimates of global MSM behaviour comes
from their systematic review of 561 epidemiological studies between 1990 and 2004 from

19
20

21
22

Ibid.
Caceres, et al, "Epidemiology of male same-sex behaviour and associated sexual health indicators in
low- and middle-income countries: 2003-2007 estimates" (2008b) 84: Sup 1 Sex. Transm. Infect. i49
at i53.
Ibid at i50.
Caceres, et al, "Estimating the number of men who have sex with men in low and middle income
countries" (2006) 82: Sup 3 Sex. Transm. Infect. iii3.
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LMIC,23 of which only 67 reported data on MSM behaviour in the general population. In
2008 they updated their findings with studies from 2003-2007 (see Table 4).
Table 4: Estimates of lifetime and recent MSM behaviour among LMIC
Sources: Caceres, et al (2006) at iii5; and Caceres, et al (2008b) at i52 [Adapted: Combined both studies]

Africa, East-South
Asia, East
Asia, Southeast
Asia, South
Caribbean
Eastern Europe and Central Asia
Latin America
Middle East and rest of Africa

Lifetime MSM behaviour
1990-2004
I
2003-2007
n/d
1-4%
4-19%
4%
n/d
7-12%
8-34%
6-8%
n/d
1-3%
6-27%
3%
2-25%
3-15%
n/d
n/d

Recent MSM behaviour (past 12 months)
1990-2004
|I
2003-2007
n/d
n/d
n/d
n/d
4%
7%
n/d
7-8%
n/d
n/d
n/d
n/d
1-14%
1-8%
n/d
n/d

The denial of the existence of homosexuality or MSM behaviour in some
countries continues to be a problem for developing appropriate public health policies. For
example, a research team was told by "Togo government officials not to bother with their
proposal to research MSM because they did not exist.

The team persisted with a

community-based ethnographic approach that identified 122 MSM and discovered key
gaps in their knowledge of HIV risk."24 In fact, the WHO has noted that "[h]igh HIV
prevalence among MSM and transgender people is being reported from countries that had
previously ignored or denied the existence of MSM in their populations."25 Ultimately,
the social denial and criminalization of homosexuality makes it difficult for governments
and community organizations to meet the health needs of MSM.
Another key aspect about "knowing your epidemic", is recognizing the potential
bridging effect between HIV among MSM and the general female population through
MSM bisexual behaviour. Many homosexual men feel compelled to hide their sexuality
23
24

25

Ibid. Only studies quality-coded as "excellent" or "best data in the region" were included in their
weighted regional estimates. Note: LMIC, by definition, exclude developed countries.
Mykhalovskiy, et al, "XVII International AIDS Conference: From Evidence to Action - Social,
behavioural and economic science and policy and political science" (2009) 12: Sup 1 J. Intl. AIDS
Society s5.
World Health Organization (WHO), Prevention and Treatment of HIV and other Sexually
Transmitted Infections Among Men Who Have Sex with men and Transgender Populations: Report
of a technical consultation, (Geneva, Switzerland: WHO, 15-17 September 2008) at 7.
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by having female sexual partners or even marrying. Thus, countries with sodomy laws not
only force MSM to hide from the police and healthcare workers, but also force their
wives and female partners to hide with them, creating "a dance of disaster".26 According
to Caceres, et al, recent bisexual activity as well as marriage are quite prevalent among
MSM. Estimates of MSM from LMIC having had a recent female sexual partner and
MSM who are married, based on studies collected between 2003-2007, are in Table 5.27
Table 5: Estimates of bisexual behaviour among MSM in LMIC
Source: Caceres, et al (2008a) at i52.
Africa, East-South
Africa, West-Central
Asia, East
Asia, Southeast
Asia, South
Caribbean
Eastern Europe and Central Asia
Latin America
Middle East and North Africa

Recent female sexual partner (past 12 months)
50-69%
n/d
11-52%
40-70%
20-98%
n/d
n/d
8-30%
n/d

Married
n/d
8-15%
7-29%
3-13%
21-42%
41%
7%
5%
16%

These rates of bisexual behaviour, coupled with high-risk behaviour common among
MSM, could create a dangerous situation for the general female population. For instance,
in a study of 491 MSM in Thailand, Griensven, et al documented high rates of both recent
bisexual activity among MSM (22.3%) and HIV prevalence (17.3%), with none of the
491 men in their sample aware of their HIV status.28
A final area of concern is that many transgender people sell sex to heterosexualidentified men. The high rates of HIV "among transgender people can have a 'booster
effect' on the spread of HIV through heterosexual commercial sex networks."29

26
27

28

29

Cary Alan Johnson, "Diverse sexualities/Disparate laws: Sexual minorities, the State and
International Law" (April 3,2010), Keynote address at the Harvard Law School.
Caceres, et al (2008b), supra note 20 at i52. Studies were collected through database searches,
internet searches, and key reference people were contacted to acquire unpublished manuscripts. Only
studies quality-coded as "excellent" or "best data in the region" were included.
Celentano, "Undocumented epidemics of HIV continue to persist in the twenty-first century" (2005)
19:5 AIDS 527; and Griensven, et al, "Evidence of a previously undocumented epidemic of HIV
infection among men who have sex with men in Bangkok, Thailand" (2005) 19:5 J. AIDS 521.
Monitoring the AIDS Pandemic (MAP) Network, Male-Male Sex and HIV/AIDS in Asia (2005) at 8.
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C) Overview of laws affecting sexual minorities around the world
According to the International Lesbian, Gay, Bisexual, Trans and Intersex
Association (ILGA)'s 2010 annual report, State Sponsored Homophobia, at the end of
2009, five countries (Iran, Saudi Arabia, Mauritania, Yemen, and Sudan) along with parts
of Nigeria and Somalia continue to enforce the death penalty for homosexuality.
Globally, 76 countries criminalize homosexuality, which is one fewer than the previous
year, since the High Court of Delhi read down the anti-sodomy law on July 2, 2009, "thus
freeing one sixth of the [sexual minority] world population from legal persecution."30
In a report on legal environments and HIV among MSM in Asia and the Pacific,
Godwin found that "in all countries in this region, MSM and transgender people face
stigma and violence, but with few exceptions, there is no protective legislation in place to
protect from or mitigate the effect of discrimination and violence."31 A similar study is
currently underway at the global-level; in 2010, the UN launched the Global Commission
on HIV and the Law, which will discuss the criminalization of homosexuality, sex work
and HIV transmission, among other topics.32
Caceres, et al

conducted a survey of repressive

and protective

legal regimes

for sexual minorities in LMICs and their association with different legal traditions. More
repressive legal regimes were correlated with common law and Islamic traditions,

30
31

32
33
34
35

Ottosson, "State-Sponsored Homophobia: A world survey of laws prohibiting same sex activity
between consenting adults, an ILGA report" (May 2010) at 4.
Godwin, Legal environments, human rights and HIV responses among men who have sex with men
and transgender people in Asia and the Pacific: An agenda for action, (Bangkok: APCOM-UNDP,
2010) at 110.
See: "Global Commission on HIV and the Law", online: <http://www.hivlawcommission.org/>.
Caceres, et al, "Review of Legal Frameworks and the Situation of Human Rights related to Sexual
Diversity in Low and Middle Income Countries", (2008c) Commissioned by UNAIDS.
Repressive - countries whose laws prohibit sexual intercourse between people of the same sex, and
impose penalties such as death, heavy labour, imprisonment or fines {ibid at 8).
Protective - countries whose laws prohibit discrimination against sexual diversity, and/or laws that
recognize same-sex marriage/civil union, and transgender rights recognition {ibid at 8).
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whereas more protective legal regimes were correlated with civil law traditions.36 Table 6
captures the distribution of LMIC's legal regimes regarding sexual minority rights.
Table 6: Distribution of LMIC legal regimes with respect to sexual minorities
Source: Caceres, et al, (2008b) at 7 [Adapted: rows and columns switched and "totals" omitted]
Legal Regimes
Regions:
Sub-Saharan Africa
Latin America
Caribbean
Middle East & North Africa
South Asia
East Asia & the Pacific
Eastern Europe & Central Asia

Highly
Repressive
18
0
11
6
6
8
0

Moderately
Repressive
12
3
0
7
2
5
2

Neutral
15
5
5
1
0
9
11

Protection
Measures
1
3
5
0
0
2
6

Recognition
Measures
1
6
0
0
0
0
8

According to ILGA, "there is a directionally indicative correlation between higher
expenditures from in-country resources [e.g., governmental funding] and MSM
supportive policies. Expenditures are lower or not reported in countries classified as
having homophobic policy environments."37 Others have even suggested that "[t]he
success or failure of HIV programming is highly dependent on the legal and social
environments of a country."38

However, there have been no quantitative studies to

support or refute that assertion, at least none were found while conducting the literature
review presented in Chapter 3. Therefore, this current study endavours to contribute to
this body of research through a quantitative analysis of the role variations in the legal
environment for sexual minorities has on MSM-related HIV prevention indicators.

36
37
38

Ibid.
Saavedra, et al, supra note 7 at 6.
Senior, "HIV, human rights, and men who have sex with men" (2010) 10: 7 Lancet 448 at 449.

2. Theoretical Framework
The human rights approach to HIV prevention among MSM presented in this
study relies on two key features of our current international human rights regime. First,
States have a legal obligation to respect, protect, and fulfil their citizens' right to health,
including sexual health. Second, international human rights provisions related to non
discrimination have expanded over the past three decades prohibiting discrimination
based on sexual orientation.39 Before delving into these two areas of human rights law, a
brief overview of the sources of public international law and general structure of the
human rights regime is presented.

2.1 Overview of public international law and human rights
In public international law, most of the rules governing State behaviour have been
consented to through a treaty. With respect to human rights, the international community
negotiated three primary documents, which together are commonly referred to as the
International Bill of Rights: The Universal Declaration of Human Rights (UDHR),
adopted in 1948; the International Covenant on Civil and Political Rights (ICCPR),
adopted in 1966 and entered into force on March 23, 1976; and the International
Covenant on Economic, Social and Cultural Rights (ICESCR), adopted in 1966 and
entered into force on January 3, 1976. The latter two transformed the enumerated rights
in the UDHR into legally binding rights with correlating duties on States to respect,
protect and fulfil such rights. Since treaty law is consent-based, States are allowed
(depending on the actual treaty provisions) to make "reservations" or interpretative

39

Protection from gender identity-based discrimination has been developing recently; however,
currently such protection is lagging behind that of sexual orientation.
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"declarations", which can alter the application of certain treaty provisions internally to the
State, or between States, again depending on the actual reservation.
Parallel to this body of law is "customary international law", which includes rules
that have developed, usually over a period of time, based on the twin-requirements of
repeated State behaviour and a belief that such behaviour is obligatory (opinio juris).
Unfortunately, this area of international law is difficult to pinpoint with certainty, but the
UN Human Rights Committee has listed the following rights and freedoms of the ICCPR
as having become customary international law:
freedom from slavery; freedom from torture and cruel, inhumane, or
degrading treatment or punishment; freedom from arbitrary arrest and
detention; right to life and liberty; freedom of thought, conscience, and
religion; the right to be presumed innocent until proven guilty; freedom
from execution for pregnant women and children; freedom from
advocacy of hatred based on nationality, race, or religion; freedom to
marry; and the right of minorities to enjoy their own culture, religion, or
use their own language.40
Unlike with treaty law, States cannot make a "reservation" to customary international law
or a rule of jus cogens (a peremptory norm of international law where no derogation is
permissible, such as the prohibition against genocide). However, if a State objects from
the genesis of the formation of a customary norm, and continues to object, it could be
considered a "persistent objector", which would relieve the State from that particular
customary international legal obligation unless the norm is also a rule of jus cogens.
Treaty-based law and customary international law are by far the two most
dominant sources of public international law. That said, according to Article 38 of the
Statute of the International Court of Justice, other recognized sources of international law

40

Commission on Human Rights, General Comment 24(52), on issues relating to reservations made
upon ratification or accession to the Covenant or the Optional Protocols thereto, or in relation to
declarations under article 41 or the Covenant, UN Doc CCPR/C/21/Rev.l/Add.6 (1994) at para 8.

include general principles of law, judicial decisions and the teachings of the most highly
qualified publicists.41 The latter two are very helpful in interpreting the meaning of
treaty-based law, customary international law, and general principles of law, and have
been used in developing the concept of the human right to health and non-discrimination
based on sexual orientation.
Human rights law is in many ways a special type of public international law (i.e.,
sui generis). While all States have a legal interest in State compliance to human rights
treaties, they may not have a political, social, or economic interest in monitoring
compliance in the same way that they would in trade and investment treaties. That is not
to say that there is no monitoring. The UN and various regional human rights regimes
have developed a complex system of monitoring treaty compliance, including hearing
complaints made by individuals against their own State. For instance, the UN Human
Rights Committee, which oversees the ICCPR, can hear "communications" (not cases) to
which the Committee will express their "view" (not decision).42 These "views" are not
legally binding, unlike traditional judicial decisions such as those made by the European
Court of Human Rights.

However, the views of these quasi-judicial bodies serve a

critical role in shaming a State into treaty compliance, as well as providing an
authoritative interpretation of the human rights treaty obligation in question, which all
parties to the treaty should follow. Most of the other UN human rights committees have
the same authority to hear individual complaints43

41
42
43

Charter of the United Nations and Statute of the International Court of Justice, June 26, 1945, 59
Stat. 1031, TS No. 993, 3 Bevans 1153 at art 38(l)(c)-(d).
Rehman, International Human Rights Law: A Practical Approach, (Harlow: Pearson Education
Limited, 2003) at 91.
The Committee on the Elimination of Discrimination Against Women, the Committee against
Torture, the Committee on the Rights of Persons with Disabilities, and the Committee on the
Elimination of Racial Discrimination can all hear individual complaints as per their constitutive
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These committees also have the authority and mandate to issue General
Comments or Recommendations, which can have the effect of clarifying a treaty
obligation or giving broad application to decisions that had been made vis-a-vis
individual States. They also engage with States in their mandatory periodic reporting.
Ultimately, exercising these functions provide authoritative interpretations of their
respective treaties, and have been used in the context of the right to health and in
expanding anti-discrimination protection to sexual minorities.
United Nations Special Rapporteurs are another example of how the UN tries to
ensure treaty compliance. The history of the UN Special Rapporteurs can be traced back
to 1967 where Resolution 1235 of the Economic and Social Council authorized the
Commission on Human Rights (now the Human Rights Council) to create "Special
Procedures", where Working Groups (i.e., a group of human rights experts) or Special
Rapporteurs (i.e., an individual human rights expert) are tasked with examining
information on gross violations of human rights and/or making a thorough study of
situations that reveal a consistent pattern of human rights violations.44 Currently, Special
Rapporteurs examine discrete areas of human rights law and report thematically or on
country-by-country basis, which again serves to name and shame States into compliance.

44

treaty or an optional protocol. The Committee on Economic, Social and Cultural Rights will have
the authority to hear complains after 10 more States ratify the optional protocol to the ICESCR. On
December 19, 2011 the UN General Assembly adopted a third protocol to the Convention on the
Rights of the Child, which would give its monitoring committee the authority to hear individual
complaints. Finally, the Committee on Migrant Workers will also be able to hear complaints after
10 States Parties have made a declaration accepting the committee's authority to hear such
complaints.
UN Economic and Social Council, "Communications concerning human rights", Resolution 1235
(XLII) of the Economic and Social Council, UN Doc E/4393 (1967) at paras 2 and 3.
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2.2 The human right to health
Early international law considered health a domestic issue. The first few treaties
were to protect the citizens of powerful States through notifications and quarantines.
Since the adoption of the UDHR, the notion of a "right to health" began appearing in
multilateral human rights treaties, the most important being the ICESCR. According to
Article 12(1) of the ICESCR: "The States Parties to the present Covenant recognize the
right of everyone to the enjoyment of the highest attainable standard of physical and
mental health."45
Unlike the rights enumerated in the ICCPR, the right to health is considered a
"progressively realized" right - meaning it does not have to be fulfilled immediately. The
Committee on Economic, Social and Cultural Rights (CESCR), which oversees the
ICESCR, has stated that the notion of progressive realization:
imposes an obligation to move as expeditiously and effectively as
possible towards that goal. Moreover, any deliberately retrogressive
measures in that regard would require the most careful consideration and
would need to be fiilly justified by reference to the totality of the rights
provided for in the Covenant and in the context of the full use of the
maximum available resources.46
Furthermore, there is "a minimum core obligation to ensure the satisfaction of, at the very
least, minimum essential levels of each of the rights."47 In the context of the right to
health, the minimum core obligation would be to provide essential primary healthcare.
The right to health is also not a right to be healthy, but to the highest attainable
standard, which depends on the resources of a State as well as supportive legislation and

45
46

47

International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 UNTS 3,
at art 12(1).
UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 3 (1990):
The nature of States parties' obligations (Art 2, Para.l, of the Covenant), December 14, 1990, UN
Doc E/1991/23, at para 9.
Ibid at para 10.
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policies.

Thus, education and information play a important role in resource-scarce

countries in fulfilling the right to health.
A) The right to health in the context of HIV
The CESCR has elaborated on the right to health in its General Comment No. 14.
It highlighted the interconnectedness of the right to health with, inter alia, the right to
work, education, life, non-discrimination, equality, privacy, access to information, and
freedoms of associations, assembly, and movement.48 Especially relevant to the topic of
this study, the CESCR recognized that the right to health extends beyond a right to
healthcare and requires action on underlying determinants of health, such as "access to
health-related education and information, including on sexual and reproductive health."49
The notion of "accessibility" refers to not only physical health facilities, but also to issues
of non-discrimination based on "sexual orientation",50 and information accessibility such
as "the right to seek, receive and impart information and ideas concerning health
issues",51 which has clear implications for HIV/AIDS related information.
States have three concurrent obligations under international human rights law:
respect human rights, protect human rights, and fulfil human rights.
The obligation to respect means that States must refrain from interfering
with or curtailing the enjoyment of human rights. The obligation to
protect requires States to protect individuals and groups against human
rights abuses. The obligation to fulfill means that States must take
positive action to facilitate the enjoyment of basic human rights.52
In General Comment No. 14, the CESCR also illustrates how these three concurrent
48

49
50
51
52

UN CESCR, General Comment No. 14 (2000): The right to the highest attainable standard of health
(article 12 of the International Covenant on Economic, Social and Cultural Rights), August 11,
2000, UN Doc E/ C. 12/2000/4, at para 3.
Ibid at paras 11 and 14.
Ibid at para 18.
Ibid at para 12(b)(iv).
Office of the High Commissioner of Human Rights, "International Human Rights", online:
<http://www.ohchr.org/en/professionalinterest/Pages/InternationalLaw.aspx>.

obligations apply to the right to health. Extracting only the references that relate to HIV,
the obligation to respect requires States to refrain from "limiting access to contraceptives
and other means of maintaining sexual and reproductive health, from censoring,
withholding, or intentionally misrepresenting health-related information, including sexual
education and information, as well as from preventing people's participation in healthrelated matters."53 The obligation to protect requires that a State Party exercise due
diligence to ensure private actors do not violate the right to health.

For instance,

"[ensuring] that medical practitioners and other health professionals meet appropriate
standards of education, skill, and ethical codes of conduct."54 In many cases, healthcare
practitioners may lack sensitivity to the unique health needs of sexual minorities. Finally,
the obligation to fulfill the right to health includes providing information campaigns
related to HIV/AIDS, providing sexual and reproductive health services, ensuring that
healthcare staff are trained to meet the specific needs of vulnerable or marginalized
groups, and to support people in making informed choices about their health.55 The
CESCR also offers examples of violations of the right to health.

One example in

particular is when a State "adopts laws or policies that interfere with the enjoyment of any
of the components of the right to health."56 Laws that criminalize homosexuality would
most likely violate the right to health.
The Committee on the Rights of the Child, which monitors the implementation
and compliance of the Convention on the Rights of the Child, released two General
Comments that have helped interpret the right to health. General Comment No. 4 deals

53
54
55
56

UN CESCR (2000), supra note 49 at para 34.
Ibid at para 35. Another relevant example to the discussion of HIV includes: "States should also
ensure that third parties do not limit people's access to health-related information and services."
Ibid at paras 36-37.
Ibid at para 50.
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with adolescent health and the rights of the child, specifically Article 6 (right to life,
survival, and development) and Article 24 (right to health). In particular, it refers to non
discrimination based on sexual orientation,57 access to correct information on sexuality,
sexual behaviour, and risky lifestyles,58 attention to mental health concerns (e.g., suicide
ideation),59 and, regarding HIV and other sexually transmitted infections, requires States
"to take measures to remove all barriers hindering the access of adolescents to
information, preventive measures such as condoms, and care".60 General Comment No. 3
specifically addresses HIV and how it can affect the fulfillment of most of the rights of
the child. Emphasis was on education and access to information, and called on States to
"refrain from

censoring, withholding, or intentionally misrepresenting health-related

information, including sexual education and information."61
B) Special Rapporteurs and the right to sexual health
Perhaps some of the most relevant work in the area of health and human rights for
the purposes of this study is the recent 2010 report by the Special Rapporteur on the Right
of Everyone to the Highest Attainable Standard of Physical and Mental Health. The
theme of Anand Grover's report was the relationship between the human right to health
and "the criminalization of three forms of private, adult, consensual sexual behaviour:
same-sex conduct and sexual orientation, sex work, and HIV transmission."62 As
discussed in greater detail in Chapter 3, Grover notes the deleterious effects that
57

58
59
60
61
62

UN Committee on the Rights of the Child, General Comment No. 4 (2003): Adolescent health and
development in the context of the Convention on the Rights of the Child, July 1,2004, UN Doc CRC/
GC/2003/4, at para 6.
Ibid at para 16.
Ibid at para 22.
Ibid at para 30.
UN Committee on the Rights of the Child, General Comment No 3 (2002): HIV/AIDS and the Rights
of the Child, March 17, 2003, UN Doc CRC/GC/2003/3, at para 16.
Human Rights Council, Report of the Rapporteur on the right of everyone to the highest attainable
standard of physical and mental health, Anand Grover, UN Doc A/HRC/13/20, April 27,2010, at 1.
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criminalization has on the mental health of sexual minorities (evidenced by high rates of
suicide); the refusals by healthcare practitioners to treat sexual minorities; that fear is a
predominant factor in preventing sexual minorities from seeking HIV testing, prevention
services, treatment or care; and finally, criminal laws "legitimize" existing prejudices,
community violence and police brutality towards sexual minorities.

His report

concludes that "[c]riminalization is not only a breach of a State's duty to prevent
discrimination; it also creates an atmosphere wherein affected individuals are
significantly disempowered and cannot achieve full realization of their human rights."64
Paul Hunt, the former Special Rapporteur on the Right of Everyone to the Highest
Attainable Standard of Physical and Mental Health, focused his 2004 report on the right
to sexual and reproductive health. Hunt defined "sexual and reproductive health rights"
as,
a state of physical, emotional, mental and social well-being related to
sexuality, not merely the absence of disease, dysfunction or infirmity;
sexual health requires a positive and respectful approach to sexuality and
sexual relationships, as well as the possibility of having pleasurable and
safe sexual experiences, free of coercion, discrimination and violence.65
Examples of sexual rights include: the right to seek, receive, and impart information
related to sexuality; the right to choose their partner; the right to decide whether or not to
be sexually active; and the right to pursue a satisfying, safe and pleasurable sexual life.66
Realizing some of these sexual health rights for adolescents can be critical to HIV
63
64
65

66

Ibid at paras 17-20.
Ibid at para 25.
Commission on Human Rights, Report of the Rapporteur on the right of everyone to the highest
attainable standard of physical and mental health, Paul Hunt, UN Doc E/CN.4/2004/49, February
16, 2004 at para 53. The concept of "sexual and reproductive health" first appeared at the
International Conference on Population and Development in 1994. Subsequently, sexual and
reproductive health rights have appeared in the context of women's rights, children's rights, the
Millennium Development Goals, and of course, the 2001 Declaration of Commitment on HIV/AIDS,
and the 2006 and 2011 Political Statements of Commitment on HIV/AIDS.
Glasier, et al, "Sexual and Reproductive Health: a matter of life and death" (2006) 368:9547 Lancet
1595 at 1596.
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prevention programs, since these are the formative years where safer sex practices can be
learned.
Although sexual and reproductive health rights are usually discussed in the
context of women, pre- and post-natal care, childbirth, and rights to family planning,
Hunt goes beyond these issues and flags a few that are especially relevant to this study.
"Some traditional views about sexuality are obstacles to the provision of sexual and
reproductive health services, including reliable information, and these views have an
especially damaging impact upon adolescents."67 Stigma and discrimination "pose a
serious threat to sexual and reproductive health for many groups [including] sexual
minorities."68 The stigma and discrimination related to HIV
may also reinforce other prejudices, discriminations and inequalities
related to gender and sexuality. The result is that those affected may be
reluctant to seek health and social services information, education and
counseling, even when those services are available. This in turn,
contributes to the vulnerability of others to HIV infections.69
Finally, Hunt refers to the prohibition in international law to discriminate on the
grounds of sexual orientation (explored in greater detail in section 2.3 below), and
recommends that States "should ensure that sexual and other health services are available
for men who have sex with men, lesbians and transsexual and bisexual people."70

2.3 Human rights protection for sexual minorities
In the wake of the Second World War, the modern international human rights
movement was born. Unfortunately, despite the fact that Nazi Germany targeted

67
68
69
70

Commission on Human Rights (2004), supra note 65 at para 14.
Ibid at para 33.
Ibid at para 35.
Ibid at para 39.
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homosexuals in their efforts to purify their nation,71 the international community did not
include sexual orientation as one of the enumerated grounds of non-discrimination and
equality. According to professor Douglas Sanders,72 there are at least four factors that
could explain the omission of sexual orientation in the early international human rights
instruments. First, the extent of the holocaust (i.e., the atrocities committed against
homosexuals) was not fully known during the treaty negotiations. Second, homosexuality
was considered a mental illness and remained on the International Classification of
Diseases list until 1990. Third, homosexuality was criminalized throughout much of the
world. Fourth, a "gay rights movement" did not begin to develop until after the treaties
were concluded. Thus, gay rights activists have had to make creative arguments under
the enumerated grounds of "sex" or "other status", to fight for sexual minorities' rights to
privacy and equality.
A) The treatment of "sexual orientation" by regional organizations
Advances in human rights protections for sexual minority began in the European
human rights regime. In Dudgeon v. The United Kingdom (1981),
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Norris v. Republic of

Ireland (1988),74 and Modinos v. Cyprus (1993),75 the European Court of Human Rights
(ECtHR) held that the criminalization of homosexual conduct violated the right to
71
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"The Nazi campaign against homosexuality targeted the more than one million German men who,
the state asserted, carried a 'degeneracy' that threatened the 'disciplined masculinity' of Germany.
Denounced as 'antisocial parasites' and as 'enemies of the state,' more than 100,000 men were
arrested under a broadly interpreted law against homosexuality. Approximately 50,000 men served
prison terms as convicted homosexuals, while an unknown number were institutionalized in mental
hospitals. Others—perhaps hundreds—were castrated under court order or coercion. Analyses of
fragmentary records suggest that between 5,000 and 15,000 homosexual men were imprisoned in
concentration camps, where many died from starvation, disease, exhaustion, beatings, and murder."
United States Holocaust Memorial Museum, "Nazi Persecution of Homosexuals 1933-1945" online:
<http://www.ushmm.org/museum/exhibit/online/hsx/>.
Personal communication from Douglas Sanders, professor emeritus, Faculty of Law, University of
British Columbia, and professor, Chulalongkorn University, Bangkok, Thailand (February 27,2012).
Dudgeon v The United Kingdom, 4 Eur HR Rep 149 (1981).
Norris v Republic of Ireland, 13 Eur HR Rep 186(1989).
Modinos v Cyprus, 16 Eur HR Rep 485 (1993).
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privacy, which includes one's sexual life. The ECtHR also held that even a consistent
policy to not prosecute sodomy was no substitute for full repeal.76 In Lustig-Prean v.
United Kingdom (1999),77 the ECtHR ruled that the ban on homosexuals from military
service was discriminatory. With respect to treaty-based law, the Treaty of Amsterdam,
which amended the European Union, is the first

and only international treaty that

explicitly mentions "sexual orientation". The Treaty of Amsterdam, which entered into
force in 1999, requires EU Member States to combat discrimination based on sexual
orientation.

78

The Organization of American States (OAS), the only other regional organization
that has commented on sexual orientation, has passed three recent resolutions79 on human
rights, sexual orientation, and gender identity.

These resolutions condemn violence

against sexual minorities and encourage States to enact protections from violence and
discrimination.

The only case heard by the Inter-American Commission on Human

Rights (IACHR) was Marta Alvarez v. Colombia (1998).80 Marta Alvarez was denied
conjugal visits from her same-sex partner in the same prison. Heterosexual couples
within the same prison, however, were granted this right. In Marta Alvarez, the IACHR
found the case to be "admissible", citing that all local remedies had been exhausted and
decided to continue analyzing the merits of the complaint.81 The IACHR never released a
decision on the merits because, "[a]fter years of litigation, in November of 2002, a local
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Norris v Republic of Ireland, supra note 74, at para 33; and Modinos v Cyprus, ibid, at para 18.
Lustig-Prean v United Kingdom, 29 Eur HR Rep 548 (1999).
Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the
European Communities and certain related acts, October 2, 1997, entered into force May 1, 1999, at
art 5(2X7).
AG/RES. 2600 (XL-O/IO), AG/RES. 2504 (XXXIX-0/09), and AG/RES. 2435 (XXXVIII-0/08).
Colombia: Report N" 71/99 Marta Lucia Alvarez Giraldo, Admissibility, Case 11.656, May 4, 1999.
Ibid at paras 15 and 23.
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Colombian judge granted visitation rights to Alvarez."82
So far the Organisation of Islamic Cooperation (OIC), the African Commission on
Human and People Rights, and the Association of South East Asian Nations (ASEAN)
have not addressed sexual orientation or gender identity. The OIC adopted the Cairo
Declaration of Human Rights in Islam in 1990, which states, "[a]ll the rights and
freedoms stipulated in this Declaration are subject to the Islamic Shari'ah."83 Since
Sharia law condemns homosexuality, this declaration could never be interpreted to protect
sexual orientation and gender identity. The African Commission on Human and People
Rights oversees the African Charter of Human and Peoples' Rights, which may address
issues of sexual orientation and gender identity in the future.84 Finally, ASEAN has just
recently launched the ASEAN Intergovernmental Commission on Human Rights
(AICHR) in 2009. One of AICHR's first goals is to develop an ASEAN human rights
treaty giving AICHR a mandate to investigate human rights violations.
B) "Asian Values" as a potential threat to sexual minority rights
Although most Western countries blindly accept the notion that human rights are
"universal", there is debate in other regions about the universality of what are often seen
as "Western" human rights. In Asia, for instance, the "Asian Values" debate continues to
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Rothschild, Written Out: How sexuality is used to attack women's organizing, (New York:
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article 18(3) of the African charter relating to the family as the 'natural unit and basis of society'."

26

have a significant impact on how human rights are perceived and practiced. Three
dichotomies inform the "Asian Values" debate: first, individual rights must yield to
community and family rights;85 second, Asian societies are "structured around duties, not
rights, and any rights

held by individuals, families, or communities were largely

dependent on the discharge of duties";86 and third, adopting Western human rights would
come at the cost of both security and economic development. As a result, "many Asian
governments do not accept international human rights standards or the universality of
human rights absolutely, but claim that such universality may have to bend, and at times
be subjected, to national and regional 'particularities'."87
The Bangkok Declaration (1993), adopted by Asia-Pacific States in preparation
for the World Conference on Human Rights in Vienna, is perhaps the most public and
international articulation of the "Asian Values" concept.

The Bangkok Declaration

stipulated that:
While human rights are universal in nature, they must be considered in the
context of a dynamic and evolving process of international norm-setting,
bearing in mind the significance of national and regional particularities
and various historical, cultural and religious backgrounds.88
This articulation of "Asian Values" can still be seen today, as evidenced in the Terms of
Reference for the ASEAN Intergovernmental Commission on Human Rights (2009).
Although Article 2.2 of the Terms of Reference recognizes that human rights

are

universal, indivisible, interdependent, and interrelated, Article 1.4 requires that the
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935.
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Commission be mindful of national and regional particularities and mutual respect for
different historical, cultural, and religious backgrounds.89

The persistence of "Asian

Values" in ASEAN human rights discourse will be a challenge to the realization of sexual
minorities' right to health. Professor Sanders, an expert on sexual minority rights in Asia,
cautioned that "the shift of Asian governments towards supporting human rights in
general does not automatically mean a shift in favor of homosexual rights."90
C) The treatment of "sexual orientation" by the United Nations
Even though no international human rights treaty explicitly mentions "sexual
orientation" or "gender identity", over the years the UN treaty monitoring bodies have all
interpreted their respective treaties to include protection from discrimination on such
grounds.91 One of the most important developments in international human rights for
sexual minorities was the UN Human Rights Committee's decision in Toonen v. Australia
(1994).92 Australia, by 1994, had decriminalized sodomy in every state except Tasmania.
Mr. Toonen, a resident of Tasmania, argued that his right to privacy under the ICCPR was
being violated. Tasmania argued that the criminalization of homosexuality was part of
their HIV/AIDS prevention strategy. In rejecting Tasmania's position, the UN Human
Rights Committee said:
The Australian Government observes that statutes criminalizing
homosexual activity tend to impede public health programmes "by
driving underground many of the people at the risk of infection".
Criminalization of homosexual activity thus would appear to run counter
to the implementation of effective education programmes in respect of
the HIV/AIDS prevention. Secondly, the Committee notes that no link
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has been shown between the continued criminalization of homosexual
activity and the effective control of the spread of the HIV/AIDS virus.93
The effect of the decision in Toonen was finally realized in 1996, when a Tasmanian
court struck down the anti-sodomy law, which was officially repealed a year later.
In this landmark decision for sexual orientation rights, the UN Human Rights
Committee decided that discrimination based on "sexual orientation" is included under
the term "sex" in Article 2 of the ICCPR. After Toonen, legal scholars, reflecting on the
developments of international human rights law protecting sexual minorities, contend that
"[as] a matter of international law, sexual orientation discrimination is a form of sex
discrimination. Indeed, the former is not possible without reference to the sex of the
individual."94
The only other cases involving sexual orientation heard by the UN Human
Rights Committee were Joslin v. New Zealand (1999)95 and Young v. Australia (2000).96
In Joslin, the Committee rejected the claim that New Zealand's definition of marriage
violates the ICCPR. However, in Young, the Committee agreed with the claim that
Australia was violating the anti-discrimination provisions in the ICCPR by allowing
survivor benefits only for unmarried opposite-sex partners. The distinction in these cases
was that in Joslin the Committee found no positive obligation on States to extend
marriage to same-sex couples, whereas, in Young, once the State had turned its mind to
extending survivor benefits to unmarried couples, it must do so without discrimination.
The UN Human Rights Committee's decisions are authoritative interpretations of
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the rights and obligations of the ICCPR. As such, the decision in Toonen has been
referred to in many cases (both domestic and international), and has helped interpret the
international obligations under the ICCPR as well as other human rights treaties. For
instance, in 1999 the Committee on the Elimination of Discrimination against Women
recommended that "lesbianism be reconceptualized as a sexual orientation and that
penalties for its practice be abolished."97 In 2000, the CESCR interpreted "other status"
to include "sexual orientation" as a prohibited ground of discrimination.98

This was

reiterated in the CESCR's General Comment No. 20 (2009), which listed recognized
groups that are to be included under "other status", and referred to the Yogyakarta
Principles for defining the sexual orientation and gender identity.99

In 2004, the

Committee on the Rights of the Child expanded the enumerated grounds for protection
against discrimination in Article 2 to "cover adolescent's sexual orientation and health
status (including HIV/AIDS and mental health)."100
Over the past decade, the UN Special Rapporteurs and Special Representatives101
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have been growing increasingly concerned about human rights violations against sexual
minorities. Their important work helps with norm building through monitoring, reporting,
praising, and shaming UN Member States.
On December 18, 2008, Argentina, on behalf of the 65 other Member States,
delivered an historic statement on sexual orientation, gender identity, and human rights to
the UN General Assembly.102 The statement reaffirms that the principle of universality of
human rights applies to every human being regardless of sexual orientation or gender
identity. The statement also calls on States to decriminalize homosexual acts.

In May

2009, with the change in administration, the United States added their support to
Argentina's statement, bringing the total number of supporters to 67. Syria, however,
delivered an opposing statement on behalf of 56 other like-minded States.
Figure 7: UN statement on sexual orientation, gender identity and human rights
Source: <http://en.wikipedia.org/wikiAJN_declaration_on_LGBT_rights>
6ra«n:
Supported
Argentina

Supported

Since the 2008 UN statement, there have been two noteworthy votes at the UN.
First, with only 23 in favour, 13 against, and 13 abstentions, the International Gay and
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Lesbian Human Rights Commission (IGLHRC) was given "consultative status" at the UN
Economic and Social Council in July 2010.103 Second, in December 2010, the UN
General Assembly voted (93 votes in favour, 55 against, and 27 abstentions) to reinsert
the reference to sexual orientation in the resolution on extra-judicial executions that had
been removed the month before by the Social, Humanitarian Cultural Affairs Committee
(the Third Committee of the UN General Assembly).104
Hypothetically, if non-discrimination protection on the basis of sexual orientation
was becoming customary international law, then States that supported Syria's statement
or voting against sexual minority rights at the UN could be characterized as "persistent
objectors". However, there is probably still too much diversity in State practice on this
issue to consider it an emerging customary norm at this time.
D) The Yogyakarta Principles
One of the most recent and significant developments in international human rights
for sexual minorities was the Yogyakarta Principles}05 In 2006, a high-level conference
of leading human rights experts and judges from around the world met in Yogyakarta,
Indonesia. Recalling the sources of international law, professor Sanders explained, "the
idea of a high-level conclave fit with a particular pattern in international law. One of the
recognized sources of international law lies in the work of prominent scholars and
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judges."106 The resulting consensus document is a set of 29 principles that state the
current international human rights law in relations to sexual minorities.

Thus, the

Yogyakarta Principles is not an aspirational document, nor does it attempt to create
"new" rights and obligation. It simply interprets existing international human rights
instruments and jurisprudence, and rephrases it in a language that is clear and precise
regarding sexual minorities. "Each [principle] comprises a statement of international
human rights law, its application to a given situation and an indication of the nature of the
State's duty to implement the legal obligation."107 The right to health, as expressed in the
Yogyakarta Principles, is an appropriate example and is reproduced in Table 7 below.
Table 7: Principle 17 - The right to the highest attainable standard of health
Source: Yogyakarta Principles (2006) <http://www.yogyakartaprinciples.org/>
Everyone has the right to the highest attainable standard of physical and mental health, without discrimination
on the basis of sexual orientation or gender Identity. Sexual and reproductive health is a fundamental aspect of
this right.
States shall:
A. Take all necessary legislative, administrative and other measures to ensure enjoyment of the right to the highest
attainable standard of health, without discrimination on the basis of sexual orientation or gender identity:
B.

Take all necessary legislative, administrative and other measures to ensure that all persons have access to
healthcare facilities, goods and services, including in relation to sexual and reproductive health, and to their own
medical records, without discrimination on the basis of sexual orientation or gender identity;

C.

Ensure that healthcare facilities, goods and services are designed to improve the health status of, and respond to
the needs of, all persons without discrimination on the basis of, and taking into account, sexual orientation and
gender identity, and that medical records in this respect are treated with confidentiality:

D.

Develop and implement programmes to address discrimination, prejudice and other social factors which
undermine the health of persons because of their sexual orientation or gender identity;

E.

Ensure that all persons are informed and empowered to make their own decisions regarding medical treatment
and care, on the basis of genuinely informed consent, without discrimination on the basis of sexual orientation or
gender identity;

F.

Ensure that all sexual and reproductive health, education, prevention, care and treatment programmes and
services respect the diversity of sexual orientations and gender identities, and are equally available to all without
discrimination;

G.

Facilitate access by those seeking body modifications related to gender reassignment to competent, non
discriminatory treatment, care and support;

H.

Ensure that all health service providers treat clients and their partners without discrimination on the basis of sexual
orientation or gender identity, including with regard to recognition as next of kin;

I.

Adopt the policies, and programmes of education and training, necessary to enable persons working in the
healthcare sector to deliver the highest attainable standard of healthcare to all persons, with full respect for each
person's sexual orientation and gender identity.
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2.4 A human rights approach to HIV prevention among MSM
Since some States are not party to the ICCPR and/or the ICESCR,108 and therefore
are not legally bound to them, it would be incorrect to say that they are "in violation" of
international human rights law. However, there may be an argument that aspects of the
right to health have attained customary international law status, as well as the general
principle of non-discrimination (though as previously stated, expanding non
discrimination to include sexual orientation would probably not meet the threshold for
customary international law status).

Regardless, this study does not endeavour to

adjudicate any particular country's compliance with international human rights law.
Rather, the previous analysis of international law provides an international standard on
which comparisons can be made. It also allows the identification of best practices and
impediments to HIV prevention - in terms of both the human right to health as well as the
human rights protection for sexual minorities.
Human behaviour may ultimately be unrelated to human rights; however, the role
that the State plays in providing at-risk individuals with the knowledge and resources to
make life-saving decisions at a critical moment of pleasure seeking is very much related
to this international standard of human rights.

Examples of best practices in HIV

prevention include: access to voluntary, confidential HIV testing; access to appropriate
information on how HIV is transmitted and how to prevent infection; access to condoms
and lubricant; access to care, treatment, and support for people living with HIV; and
freedom to disseminate information and protection.
108
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These best practices flow from the obligations to respect, protect, and fulfill the
human right to health. However, the efficacy of these best practices will be impeded so
long as sexual minorities continue to face discrimination. Thus, a human rights approach
to HIV prevention among MSM must also endeavour to respect, protect, and fulfill the
right of sexual minorities to non-discrimination.
"Human rights" in this study are broadly interpreted to include an array of laws
that can affect the daily life of sexual minorities. Protective legal environments would
have a range of human rights protections, such as non-discrimination protection,
relationship recognition, the right to privacy, equal legal protection from sexual offences
(e.g., exploitation, trafficking, and assault), and freedoms of assembly and speech.
Punitive legal environments, on the other hand, would have none of these freedoms, and
would impose penalties on sexual minorities and gender identity minorities, including
penal sanctions and discriminatory practices.
This human rights approach to HIV prevention among MSM frames the remainder
of this study. For instance, the underlying question to revisit throughout the literature
review in Chapter 3 is what impact does "this" have on the human rights approach to
HIV prevention among MSM? The answer will vary depending on the example under
discussion, for example: criminalizing homosexual behaviour fails to respect sexual
minorities' right to health by limiting their access to health services, correct information
on HIV, and dissuades them from seeking regular HIV testing; on the other hand, the
realization of the freedoms of speech and assembly facilitates fulfilling sexual minorities'
right to health by allowing them to mobilize an effective response to the HIV epidemic
facing the MSM community.

3. Literature Review
"Not only does the spread of HIV/AIDS impede the realization of a range of human
rights, but human rights violations and state failure to fulfill human rights obligations
negatively impact health and thwart the fight against HIV/AIDS. "I09
In an effort to folly understand this relationship between human rights for sexual
minorities and HIV prevention an extensive literature review was completed.110 This
literature review identified four broad pathways between being a sexual minority and HIV
risk mediated by the existence or absence of human rights protection for sexual
minorities:
Figure 8: Pathways between MSM and HIV risk, mediated by human rights

Being a
sexual
minority
(i.e. MSM)

Source: Author

Lack of human rights
protection for sexual
minorities

1. Stigma, discrimination & victimization \ Higher risk

Existence of human
rights protection for
sexual minorities

3. Knowledge, support & mobilization

2. Maladaptive coping to minority stress y Higher risk

4. Sexual networking & risk taking

\ Lower risk
Higher risk

The first two pathways are common in situations where there is a lack of human
rights protection for sexual minorities, epitomized by the criminalization of
homosexuality. First, stigma, discrimination, and the victimization of sexual minorities
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can directly lead to opportunities for HIV infection, as well as the interruption of HIV
prevention efforts. Second, sexual minorities living in such unfriendly environments can
suffer from poor mental health, leading to increased sexual risk taking behaviour.
The next two pathways are common in countries that have human rights
protection for sexual minorities.

First, in addition to undoing much of the harm

associated with a lack of human rights, strong human rights can help the gay-community
mobilize and respond more effectively to the HIV epidemic, and same-sex marriage
rights may help promote longer relationships which could isolate same-sex couples from
the spread of HIV. Second, policymakers must be mindful that the existence of human
rights may also create an environment that is actually conducive to HIV transmission by
facilitating sexual networking and other risk taking behaviour.

3.1 Stigma, discrimination and victimization
"Discrimination and inequality are driving the epidemic.
Wherever it strikes, HIV/AIDS exacerbates existing inequalities
and creates a fatal combination of stigma and neglect.
Countries that criminalize homosexuality create an environment that fuels stigma
and discrimination, and can increase the risk of HIV infection while interfering with HIV
prevention efforts. Even where sodomy is not criminalized, or where anti-sodomy laws
are not actively enforced, police can arbitrarily use other criminal provisions, such as
loitering or vagrancy laws, to harass sexual minorities. "The practical effects can be to
drive these individuals underground, denying them access to public health or healthcare
services and contributing to increased HIV/AIDS morbidity and mortality."112 Sexual
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minorities may fear disclosing their sexual history to their healthcare provider, because
they fear being harassed, humiliated, or "outed" to the police. Consequently, many some
MSM may avoid getting tested for HIV.
Sexual interaction between the police and MSM is another issue of concern. In a
sample of 240 MSM from

India and Bangladesh collected between 2003-2005, a

shocking 42% reported being sexually assaulted by the police, and 70% reported being
harassed, blackmailed, and/or physically assaulted by police.113 Similar cases of police
physical and sexual victimization of sexual minorities were reported in India,114 Nepal,115
Malaysia,116 Indonesia,117 and Pakistan.118
Enforcement of criminal laws against homosexual acts also affect the health of
sexual minorities by interrupting, harassing, and even arresting HIV prevention workers.
Police have used the possession of condoms, safe-sex literature, and condom-use
demonstration equipment as evidence of promoting a criminalized behaviour. This was
clearly documented in India, where HIV prevention workers used a penis replica to
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demonstrate how to properly use a condom. Visual demonstration is critical in countries
where illiteracy rates remain high.

Unfortunately, the police claimed that the penis

replica was a "sex toy" when they arrested four HIV prevention workers in Lucknow,
India.119 If HIV prevention programs fail to reach those at greatest risk of infection, they
may have inaccurate information about the risks they face while engaging in different
forms of sexual activities. In fact, many MSM are unaware of the risk of unprotected anal
intercourse, mistakenly thinking it is safer than having other unprotected sex with a sex
worker.120 Similar scenarios of police interference in HIV outreach work were reported in
Bangalore, India,121 and in Nepal,122 Uganda,123 Sri Lanka,124 Thailand,125 China,126 and
the Philippines.127
HIV outreach workers have seen a "chilling effect" on accessing HIV prevention
services following the arrests of homosexual men. For example, after a police crackdown
on homosexuals in India, HIV outreach workers noticed the number of "kothi" (feminized
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men) hanging out in their usual spots dropped by half, clearly impacting their ability to
reach this at-risk population.128 This chilling effect was also reported in Senegal,129
Malawi, Kenya, and Uganda.130 Beyrer, reporting on these African cases, suggests that
"[m]en can hardly be expected to participate in prevention programs if they fear
blackmail, arrest, social stigma, and police violence."131
Governments that criminalize homosexuality send a clear message to their citizens
that it is permissible to stigmatize and discriminate against sexual minorities. Prejudice
and gay bashing essentially becomes "sanctioned" by the State, commonly referred to as
State-sponsored homophobia. Widespread homophobia can lead to all sorts of tragedies,
as recently seen in Uganda with the murder of gay rights activist David Kato in 2011.132
There are countless cases of vigilante attacks against sexual minorities. They are
physically and sexually victimized, creating opportunities for HIV infection to both the
victims and to the perpetrators, and these acts go unstopped and unpunished by the police.
Institutionalized discrimination can also come from within the healthcare
profession. Healthcare providers often lack specialized knowledge needed to adequately
address the health concerns of MSM, and they "can intentionally or unintentionally
express disapproval and prejudice, driving MSM away from healthcare settings."
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study of HIV among MSM in Malawi, Namibia, and Botswana, Baral, et al found that,
"having disclosed sexual orientation to a health care provider was significantly associated
with having been denied health care."134 While the actual denial of health services was
low (mean=5.1%), the authors found that 17.59% (Malawi), 18.3% (Namibia), and 20.5%
(Botswana) were afraid to seek health services because of their sexual orientation.135
Similar observations were also recorded in Nepal,136 India,137 and in the 2010 NGO
delegation annual report to the UNAIDS board.138

Ultimately, perceived or actual

discrimination of MSM by health providers can be a serious obstacle to the full
realization of the right to health for sexual minorities.
After an outbreak of HIV in India's largest prison (Tihar Jail), the superintendent
refused to supply inmates with condoms, claiming that, "it would be tantamount to
legalising homosexuality."139 A similar case was reported in Namibia, where HIV
prevalence among inmates is nearly 10%.140 Although the HIV prevalence among nonprison MSM in Namibia is higher (12.4%),141 proper safe sex education and condom
distribution is crucial in prison situations where the limitation on choices of sex partners
134
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could accelerate the spread of HIV. Furthermore, "[m]ale prisons are hyper-masculine
environments where sexual violence is used by staff and inmates for punishment,
intimidation and discrimination. Homosexual and transgender prisoners face the highest
rates of victimization."142
Sexual minorities also face severe stigma and discrimination from their
communities. One particular form of this discrimination is called social exclusion, which
Caceres, et al describe as:
the alienation or disenfranchisement that certain individuals or groups
experience within society. [...] Those who are socially excluded are
ascribed little social value, they may be marginalized economically,
politically and socially, and they cannot enjoy the economic and social
opportunities available to others including access to good health.143
Social exclusion can be difficult to recognize when studying a foreign culture, requiring
researchers to be very attentive. One such example was uncovered in a 2009 study of
MSM from Chennai, India, where HIV prevalence was associated with lower education
and not living with parents - both indicators of disenfranchisement in a traditional
society.144

This type of familial and societal rejection can increase internalized

homophobia, which appears to be associated with high-risk behaviour, especially when
substance abuse is used as a coping strategy.145 Moreover, "[s]ocial marginalization can
have the multiple effects of ghettoizing people into small sexual networks, allowing high
HIV infection rates to remain high and undetected for years."146
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3.2 Maladaptive coping to sexual minority stress
"When your whole understanding is self-stigmatisation, self-hatred,
you take more risks." 47
The next major pathway looks at increased sexual risk-taking as a consequence of
maladaptive coping with sexual minority stress. While sexual minority stress can exist
everywhere, regimes that have no human rights protection for sexual minorities and
promote homophobia tend to have higher rates of maladaptive coping and poor mental
health among MSM.
The literature on sexual minority stress often mentions "social comparison theory"
- a process of comparing oneself to peers resulting in being socialized into learning what
is considered right or wrong. For instance: what is masculine and what sexual orientation
is right, among other things. Often the standard in this social comparison process is
heterosexist and homophobic. Consequently, when members of a sexual minority have
successfully concealed their sexual orientation, their peers might speak freely, expressing
their honest views about "fags", "queers", and "homos".

These negative messages

incorporate into one's own identity and personality, commonly referred to as internalized
homophobia.
Meyer developed a "minority stress model" to explore the impact of social stress
on the mental health of sexual minorities. In psychological literature, stress is broadly
described as "any condition having the potential to arouse the adaptive machinery of the
individual."148 Traditionally, psychologists looked at personal events such as the passing
of a loved-one. The notion of "social stress" expands this traditional understanding to

147
148

Fund to Fight AIDS, TB, and Malaria (Geneva) May 5-6, 2009, at 3.
Cheng, "Asian countries urged to address HVI/AIDS in MSM" (2009) 373 Lancet 707 at 707.
Meyer, "Prejudice, Social Stress, and Mental Health in Lesbian , Gay, and Bisexual Populations:
Conceptual Issues and Research Evidence" (2003) 129:5 Psych. Bull. 674, at 675.

43

include conditions in the social environment. Minority stress is a form of social stress
derived from prejudice and discrimination related to low socio-economic status, race,
gender, or sexual orientation, among others, that induces changes that require adaptation
and therefore can be considered stressors.149 Meyer identified four main ways in which
stressors affect the psychological processes of minorities: first, external events, such as
violence and discrimination; second, constantly expecting such events; third, concealing
one's minority status in an attempt to avoid such events; and fourth, the internalization of
society's anti-minorities views. Figure 9, illustrates Meyer's minority stress model:
Figure 9: Minority stress model
Source: Meyer (2003) at 679 [simplified]
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The minority stress model begins with the general circumstances in the
environment - common to everyone - producing the general stressors. Since minority
stress is additional to general stress, an important element of a person's circumstances is
their minority status. Minorities, however, can have overlapping statuses, such as racial
and socio-economic status, which may provide advantages or disadvantages. External
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minority stressors in this model are called "prejudice events", which are forms of violence
and discrimination targeting minorities. These minority stressors can be either State-led
(e.g., police arrests or harassment) or from private actors in the form of hate-crimes and
discrimination. Experiencing a prejudice event would inevitably induce stress, which
potentially has negative consequences for mental health.
Minority identity is related to, but distinct from, minority status. The latter is a
societal classification, whereas the former is the product of internalizing one's minority
status (i.e., self-acceptance). The process and final outcome of developing one's minority
identity could mitigate or exacerbate minority stress.

Regardless of this synthesis

process, minorities are often faced with a series of internal minority stress processes.
First, constantly worrying that prejudice events may occur can lead to sub-optimal mental
health conditions, including anxiety and depression. The literature also refers to this as
"vigilance":
Like other minority group members, [GLBT] people learn to anticipate
- indeed, expect - negative regard from members of the dominant
culture. To ward off potential negative regard, discrimination, and
violence they must maintain vigilance. The greater one's perceived
stigma, the greater the need for vigilance in interactions with dominant
group members.150
Second, minorities also often try to conceal their minority status. Since sexual orientation
can be considered an "invisible" minority status (although this is probably debatable),
hiding one's sexual orientation has been one of the primary means to avoid stigmatization
for centuries. "Paradoxically, concealing one's stigma is often used as a coping strategy,
but it is a coping strategy that can backfire and become stressful."151 Third, internalizing
society's anti-minorities views is another possible negative consequence of having a
150
151
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sexual minority identity. Essentially, directing society's negative views of homosexuality
on oneself leads to self-devaluation, poor self-regard, and internal conflict where one
essentially denies the existence of a key aspect on one's identity.
Embracing one's minority identity, on the other hand, can lead to positive coping
responses to minority stress. For instance, gay, lesbian, bisexual and transgender (GLBT)
social groups provide an environment where sexual minorities can be relatively free from
stigma and discrimination. Social comparison theory suggests that "negative evaluation
by others - such as stereotypes and prejudice directed at minority persons in society may lead to adverse psychological outcomes."152 Relying more on GLBT group members
for comparison will allow minority group members to avoid self devaluation on the
grounds of their sexual orientation. Thus, "group solidarity and cohesiveness helps
protect minorities from the adverse mental health effects of minority stress."153
In testing this model, Meyer found that homosexuals were more likely to have
mental disorders than their heterosexual counterparts with a weighted odds ratio (OR) of
2.41.154 "The studies have concluded that minority stress processes are related to an array
of mental health problems including depressive symptoms, substance use, and suicide
ideation."155 Similar findings were also reported in Ehlers, et aPs study of the well-being
of sexual minorities in Botswana,156 and by Chakrapani, et al, who found that "the
importance
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overstated,"157 since they help mitigate depression and low self-esteem.
Internalized homophobia158 is a process in which "societal negative attitudes
towards homosexuality are incorporated into self-image, creating various psychological
distortions and reactions."159 Some of the theories that link internalized homophobia to
high-risk behaviour include increased substance abuse to cope with the negative effects of
internalized homophobia, such as depression and low self-esteem, or as a method to
"lower sexual inhibitions related to [internalized homophobia] and thereby allow the
fulfillment of sexual urges that are otherwise stigmatized and avoided."160

Another

avenue by which internalized homophobia leads to high-risk behaviour is "the
development of less secure interpersonal attachments, social isolation, avoidance of gay
venues and resources, and increased sexual impulsivity and risk."161
As previously mentioned, during psychological development there is a synthesis
of different aspects which will form the individual's complete identity. This process
differs for sexual minorities compared to racial minorities due to the late awareness of
one's sexual orientation. As Meyer points out, "[sexual minority] individuals are distinct
from Blacks in that they are not born into their minority identity but acquire it later in life.
Because of this, [sexual minority] individuals do not have the benefit of growing up in a
self-enhancing social environment similar to that provided to Blacks in the process of
socialization."162 Thus, unlike internalized racism, "it is unlikely that [internalized
homophobia] completely abates even when the person has accepted his or her
157
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homosexuality. Because of the strength of early socialization experiences and because of
continued exposure to antigay attitudes, [internalized homophobia] remains an important
factor in the gay person's psychological adjustment throughout life."163
Building on these earlier theoretical links, Johnson, et al developed a model using
internalized homophobia to explain increases in high-risk sexual behaviour and nonadherence to anti-retroviral therapy (ART) among HIV positive gay men:
Figure 10: Internalized homophobia and risk taking
Source: Johnson, et al (2008) at 832 [adapted= "internalized homophobia" was "IH" in the original
Sexual
Transmission Risk
Internalized
Homophobia

Negative
Affect

Stimulant
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According to the authors, there is a direct correlation between gay men who internalize
societal anti-homosexual attitudes and what the authors call a "negative affect", which
includes anger, anxiety, sadness, disgust, contempt, and stress. Substance abuse is added
to the model as a coping mechanism for these negative affects, which can increase the
chances of unprotected anal intercourse (UAI) and non-adherence to ART. Their model
could account for 15% of the variance in UAI and 17% in non-adherence to ART.164

3.3 Mobilizing civil society and relationship-recognition
In the third pathway, the existence of human rights

protection for sexual

minorities can not only undo much of the harm discussed in the first two pathways, but it
can also improve sexual minority health in a couple of other notable ways. A supportive
human rights environment allows for the creation of safe-spaces for sexual minorities,
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helps mobilize the gay-community's ability to response effectively to the HIV epidemic,
and encourages the formation of longer relationships through relationship recognition
(e.g., same-sex marriage), which could begin to isolate them from HIV exposure.
Laws have the power to endow individuals with rights that can help them avoid
disease.

Burris, in his examination of law as a structural factor in the spread of

communicable disease, points out that, "few 'factors in the social, economic and political
environment' are unrelated to law, and it is inevitable that law would play some role in
any effort to change how society operates."165 He suggests that human rights law, in
particular, has the potential to allow individuals or communities to learn about and act
upon risks to their health.166
Vulnerability to HIV increases when people are denied the right to
information; when restrictions are put on freedom of expression. [...]
When communities or workers are deprived of their right to organize
and mobilize, it makes them less able to respond appropriately to
HIV/AIDS and more vulnerable to it.167
Gruskin and Ferguson also found that "[l]aws and policies that prohibit discrimination on
the grounds of sexual orientation have been found to help promote access to HIV-related
information and services for men engaged in same-sex sexual activity."168
The right to free association is important in developing safe spaces where sexual
minorities can openly discuss issues of shared concern, such as men's sexual health
Creating these safe spaces in schools can be critical for instilling life-saving skills early
on among sexual minority youth. In a study of public high school students in
Massachusetts, Blake, et al found that "teachers who receive appropriate training,
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curricula, and material to provide gay-sensitive instruction in schools can make a
difference in the lives of GLB youths."169 Specifically, sexual minority youths in schools
with gay-sensitive HIV instruction reported significantly lower sexual risk taking
behaviour, suicide, and victimization than sexual minority students in schools without
gay-sensitive instruction.170 Pride Centers in universities and Gay-Straight Alliances in
high schools can help combat homophobia, support psychological development, and are
also excellent resources for sexual health needs, such as free safe-sex kits and the
locations of confidential and anonymous HIV testing centers.171
Sexual minorities in large urban cities also tend to live in and/or socialize in "gay
villages". This increases the visibility of sexual diversity, which has been known to help
reduce homophobia in society. In fact, one theory of homophobia mitigation is the
contact hypothesis, which argues that intergroup exposure "helps to undermine negative
stereotypes, thus minimizing prejudice and maximizing intergroup cooperation."172
Similarly, Ross, et al mention that social interaction is a moderator of homophobia.
However, those with higher levels of internalized homophobia tend to avoid associating
with GLBT groups, and thus, would not benefit from such moderation.173

Higher

concentration of sexual minorities in urban centers also increase availability of
specialized health services for MSM, such as Ottawa's gay Zone gaie.m
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The freedom to mobilize, to assemble, and to speak openly about important lifethreatening issues has been instrumental in the fight against HIV. Civil society played a
critical role in the early years of the HIV epidemic, especially among sexual minorities
who are often serviced first and only by GLBT-friendly NGOs. In fact, scholars have
pointed out that the emergence of civil-society movements and the right to assemble and
protest preceded any formal governmental response to the HIV epidemic.175 Piot, et al
noted that emerging civil society movements coincided with HIV prevention movements
in Brazil, Uganda, South Africa, Thailand, and Cambodia.176 In Peru, the government
supported efforts to develop a gay community by reigning in official repression (such as
police raids) and providing funds for HIV prevention to the gay community in order to
help fight HIV.177 The importance of establishing peer-based responses to HIV was
highlighted in a report by Monitoring the AIDS Pandemic Network that suggests "[p]eer
networks have the potential to influence group norms regarding safe sex and other HIV
risk reduction strategies."178 They cite India as an example of higher condom use among
MSM in cities with active peer distribution networks compared to those without.
In looking back on the AIDS epidemic in North America and Western Europe,
Wright made two important observations. First, "[t]he strong connection between [gay]
sub-cultural institutions in Western countries not only provided international networks in
which HIV could spread, but also ready-made structures, which could be utilized for
prevention activities."
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human rights for sexual minorities may increase the pathways of HIV transmission by
facilitating social interactions (see section 3.4 below). However, as Wright correctly
noted, it was these same social networks that responded aggressively to HIV/AIDS during
the early years of the epidemic, long before governments began to respond. Wright's
second observation is "the gay liberation movement does not yet have the level of
infrastructure and general social support in Central and Eastern Europe as in the West."180
The absence of these networks limits the gay community's ability to respond adequately,
essentially leaving the HIV prevention mandate to governments.
With respect to relationship-recognition, "[a] huge array of legal rules and social
practices provide incentives to heterosexuals to form relationships that are intended to be
permanent and monogamous. Through the civil status of marriage, heterosexual couples
acquire tangible economic benefits ranging from favorable rules of property ownership
and inheritance, to insurance benefits, to parental rights."181

Same-sex couples, until

recently, have never had these same governmental incentives to form long-lasting and
monogamous relationships. Given the health risks associates with having multiple sexual
partners, some experts believe that "HIV among gay men would arguably decline
1 JO

significantly if more gay men were in long-term monogamous relationships."

3.4 Facilitating sexual networking and risk-taking behaviour
The final pathway is the possibility that human rights can create an environment
that is favourable for HIV transmission. The main concern of open and liberal societies,
with full human rights for sexual minorities such as Canada, is that it will facilitate sexual
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encounters, which can increase the risk of HIV transmission. Urban migration of sexual
minorities from rural communities to gay-friendly large urban centers has led to larger
concentrations of sexual minorities and thus, more opportunities for sexual connections.
"Cities provide MSM and other sexual minorities adequate numbers of potential sex and
life partners and more tolerant social polices where behaviors and identities that are
stigmatized elsewhere may be enacted with less fear and more comfort."183
The concentration of sexual minorities in urban centers also creates incentives for
business entrepreneurs to open venues that cater to a gay clientele, like gay bars and
clubs. These venues, as noted by Frye, et al, can help facilitate sexual networking:
"MSM who live in neighborhoods characterized by low levels of homophobia and large
numbers of MSM; these men may tend to have more sex partners and sex in high-risk
venues due to proximity and ease of access."184 Whereas, countries that criminalize
homosexuality tend to prohibit gay bars and clubs, let alone bathhouses, saunas, or other
similar sex venues, which are common in all major urban centers in North America,
Western Em-ope and developed Asia.
Although the Internet has also been used as tool to educate people about HIV, it is
also often used to facilitate sexual encounters. MSM all over the world rely heavily on
the Internet to find relationships and sexual partners. Countries that have strict censorship
laws can easily block gay-related websites. This is a growing issue, now that the Internet
Corporation for Assigned Names and Numbers (a private-public entity that is responsible
for allocating internet domain names), has been considering creating a new top-level
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domain name extension <.gay>.185

Currently countries do censor websites, but this

requires searching for keywords and individually blocking websites, which can be done
using software like China's new Green Dam. However, with a new top-level domain
name extension like <.gay>, a country could simply block the entire domain.
Finally, there are some concerns that greater understanding of HIV has led to the
development of strategies by MSM to continue having unprotected sex, while trying to
reduce their exposure to HIV. These strategies include sero-sorting, strategic position,
negotiated safety, and withdrawal.186 Sero-sorting is where men have unprotected sex
with men of the same sero-status (i.e., the same HIV status).187 A new development that
complicates the sero-sorting strategy is the HIV positive individuals that respond well to
anti-retro viral therapy can have an "undetectable viral load", which some argue is non
infectious.

Strategic-positioning is where a man decides that he will always use a

condom if he is receiving anal intercourse but will forgo condom use if he is the inserting
partner. This strategy is based on the premise that receptive UAI is substantially more
risky than insertive UAI. Negotiated safety is where boyfriends or sex-friends agree to
have unprotected sex between themselves, but promise to use condoms when they have
sex with other people. Finally, withdrawal simply involves ejaculating outside the body,
which is used not only to reduce exposure to HIV but also commonly used to avoid
unplanned pregnancies.
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In a recent study from six US cities, Phillips, et al found a small yet significant
correlation between sero-sorting and a decreased risk of becoming HIV positive (OR=
0.88, 95% Confidence Interval (CI), 0.81-0.95), but no statistically significant effect for
strategic positioning (OR=1.02, 95% CI, 0.92-1.14).188 However, little is known about
the use of these techniques outside of developed countries. In fact, MSM in developing
countries generally lack the basic HIV knowledge to employ Western style risk-reduction
strategies.

189

3.5 Conclusions from the literature review
According to this literature review, punitive legal environments, such as those that
criminalize homosexuality, have several consequences that have an impact on HIV
prevalence among MSM and their access to HIV prevention services. These regimes can
affect MSM risk-taking behaviour by: increasing stigma and discrimination, which sexual
minorities may respond to with maladaptive coping strategies (e.g., increased substance
abuse and suicide ideation); increasing internalized homophobia, which is associated with
avoiding gay-affirmative community groups; and increasing the number and frequency of
short-term relationships (i.e., less monogamy). Both police and private actors may also
directly increase the risk of HIV transmission through sexual violence, such as rape.
Furthermore, punitive legal environments may interrupt HIV prevention by:
increasing the harassment of HIV outreach workers (e.g., by arrest and blackmail);
decreasing governmental funding for MSM-targeted HIV prevention services; decreasing
the visibility of MSM, making them harder to find for the purposes of HFV testing and
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other prevention services; preventing MSM from accessing correct information on HIV
transmission and prevention; and decreasing the willingness of MSM to participate in
these services, due to fear of being "outted", blackmailed, or worse.
On the other hand, protective legal environments, especially those with anti
discrimination protection for sexual minorities, can help mobilize civil society's response
to the HIV epidemic by providing safe spaces for sexual minorities to socialize and access
age-appropriate sexual health information, and by creating a larger gay constituency that
can attract more governmental and international funding to support their HIV prevention
efforts. Moreover, same-sex relationship recognition might begin to isolate MSM from
exposure to HIV through forming longer and monogamous relationships. However, these
same protective legal environments could also increase the spread of HIV through
facilitating sexual networking, providing more MSM-related venues (such as bars, clubs,
and bathhouses), and increasing the use of risk-reduction strategies used to continue
having unprotected sex.

4. Methodology
4.1 Research question and hypotheses
The research question is: how does variation in human rights protections for
sexual minorities influence variation in indicators of HIV prevention among MSM and
transgender people in Asia? Based on the literature review findings

and theoretical

framework, the following hypotheses can be derived:
Increasingly protective human rights environments for sexual minorities will:
i. decrease HIV prevalence among MSM
ii. decrease inconsistent condom use between MSM
iii. increase recent HIV testing among MSM
iv. increase adequate HIV knowledge among MSM
v. increase the exposure to HIV prevention services for MSM
With respect to the regional focus of the study, data was collected for 22
countries: Bangladesh, Cambodia, China, Hong Kong, India, Indonesia, Japan, Korea (the
Republic of), Lao People's Democratic Republic (PDR), Malaysia, Maldives, Mongolia,
Myanmar, Nepal, Pakistan, Philippines, Singapore, Sri Lanka, Taiwan, Thailand, TimorLeste, and Vietnam. Data from Afghanistan, Bhutan, Brunei Darussalam, and North
Korea were also sought, but none were found. Therefore, these four were excluded.

4.2 Dependent variables - HIV prevention indicators
The objective of this study is to measure variation in indicators of HIV prevention
among MSM. There are five HIV prevention indicators related to MSM that every
country is requested to report biannually to the UN General Assembly Special Session on
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HIV/AIDS (UNGASS).

These five indicators, which form the basis of this study's

dependent variables, include: (a) HIV prevalence among MSM; (b) condom use between
MSM; (c) recent HIV testing among MSM; (d) adequate HIV knowledge among MSM;
and (e) exposure of HIV prevention services for MSM.

Therefore, using the data

contained in the UNGASS reports would have been ideal. However, as Table 8 shows,
most of the Asian countries under review did not submit a report, did not have data on
one or more of these indicators, or submitted a report that was in the wrong format.
Consequently, this study undertook an extensive collection of epidemiological and
behavioural studies in an effort to fill in the missing data.
Table 8 - Existing and missing data from the UNGASS biannual reports

Source: Author

Indicator 8

Indicator 9

Indicator 14

Indicator 19

Indicator 23

HIV testing

Prevention
Coverage

HIV knowledge

Condom use

HIV prevalence

2008

2010

2008

2010

2008

2010

2008

2010

2008

2010

Bangladesh
Cambodia

Yes
Yes

Yes
No data

Yes
2008
Data
Yes

Yes
Yes

Yes
2008
Data
Yes

Yes
Yes

Wrong
format
Yes
Yes

Yes
2008
Data
Yes

Yes
No data

China &
Hong Kong
India
Indonesia

Yes
2008
data
Yes

Yes
2008
Data
Yes

Japan
Korea, Republic
Laos. PDR
Malaysia
Maldives
Mongolia
Myanmar
Nepal
Pakistan
Philippines
Singapore
Sri Lanka
Taiwan (UN's
1-China Polio/)
Thailand
Timor-Leste
Vietnam

TOTAL (N*21)

Wrong
format
Wrong
format
Yes
No data
No
report
Yes
No
report
Yes
Yes
Yes
Wrong
format
Yes
No
report
Yes
No
report
Yes

12

Yes
2008
data
Wrong
format
No
report
Yes
No data
No
report
Yes
Yes

Wrong
format
Yes
No data

Yes
Yes
Yes
Wrong
format
Yes
No
report
Yes
Wrong
format
Yes

Wrong
format
Wrong
format
No data
No data
No
report
Yes
No
report
Yes
Yes
Yes
Wrong
format
No data
No
report
No data
No
report
Yes

12

7

Yes
2008
Data
Wrong
format
No
report
No data
No data
No
report
Yes
Yes

Wrong
format
Yes
No data

Yes
Yes
Yes
Wrong
format
No data
No
report
No data
Wrong
format
Yes

Wrong
format
Wrong
formal
Yes
No data
No
report
Yes
No
report
Yes
Yes
Yes
Wrong
format
Yes
No
report
Yes
No
report
Yes

9

10

Yes
2008
Data
Wrong
format
No
report
No data
No data
No
report
Yes
Yes

Wrong
format
Yes
Yes

Yes
Yes
Yes
Wrong
format
No data
No
report
Yes
Wrong
format
Yes

Wrona
format
Wrona
format
Yes
No data
No
report
Yes
No
report
Yes
Yes
Yes
Wrong
format
Yes
No
report
Yes
No
report
Yes

10

12

Yes
2008
Data
Wrong
format
No
report
No data
Yes
No
report
Yes
Yes

Wrong
format
Yes
Yes

Yes
No data
Yes
Wrong
format
Yes
No
report
No data
Wrona
format
Yes

Wrong
format
Wrong
format
Yes
Yes
No
report
Yes
No
report
Yes
Yes
Yes
Wrong
format
No data
No
report
Yes
No
report
Yes

10

12

Yes
2008
Data
Wrong
format
No
report
Yes
Yes
No
report
Yes
Yes
Yes
Yes
Yes
Wrong
format
Yes
No
report
Yes
Wrong
formal
Yes

13
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Meta-analysis'90 was chosen as the statistical technique to calculate national
averages for each dependent variable for each country under review. A meta-analysis
synthesizes existing research by combining multiple studies into a single measure. One
of the criticisms of meta-analysis is that it compares apples and oranges. However, this
criticism was mitigated by carefully designing the inclusion criteria so that all of the
studies that are being combined attempt to measure the same thing.
In meta-analysis, there are two types of models: "fixed effect" and "random
effect". Fixed effect model is used when there is an expectation of homogeneity, or one
true effect (where each study measures data in the same manner). In a fixed effect meta
analysis, weight is assigned based on the quantity of information in a particular study
(i.e., a larger sample size is given a larger weight). Random-effect model is used when
heterogeneity is expected. The weight assigned to each study in a random effect meta
analysis is more evenly distributed, thereby removing some of the bias that studies with
large sample-sizes would otherwise have. When the conditions for a fixed effect model
are met, both fixed and random effects will lead to the same model. Therefore, a randomeffect model can be seen as a more robust approach.
A random-effect model was used because the data in this analysis combines
studies from different cities within a country and thus heterogeneity was expected. For
the purposes of this study, a meta-analysis of proportions was run using StatsDirect,191
which required numeric proportions (i.e., a numerator and denominator). If a study
presented its findings in percentages and one could calculate the numerators based on a

190
191

See e.g.: Borenstein, et al, Introduction to Meta-Analysis, (Chichester, UK: John Wiley & Sons,
Ltd., 2009).
StatsDirect Ltd., StatsDirect statistical software, (England: StatsDirect Ltd., 2008), online:
<http://www.statsdirect.com>.
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known sample size (i.e., the denominator), then the study would be included. The meta
analysis was also performed separately for the data collected before and after a change in
sexual minorities rights.

A) HIV prevalence among MSM
Indicator 23

10?

for the purposes of reporting to UNGASS requires HIV prevalence

data for most at risk populations (MARPs), which includes MSM. While incidence data
(i.e., rate of new infections) is more policy-relevant, there is very little incidence data in
the published literature.

In fact, most epidemiological studies only report on HIV

prevalence among a sample. Therefore, only studies that report on HIV prevalence rates
among a sample of MSM will be included in this study.

B) Inconsistent condom use between MSM
Perhaps the most challenging indicator to assess is condom use between MSM.
Epidemiological and behavioural sentinel surveys (BSS) have nearly no consistency from
one to another. Some studies ask policy-irrelevant questions such as: "Have you ever
used a condom?". The answer "no" is actually useful since it measures the prevalence of
having only unprotected anal intercourse (UAI) within a sample. The answer "yes", on
the other hand, is meaningless, since it could signify a single use of a condom or condom
use with every sexual act. Policy-relevant questions on condom use include: "Do you
always, usually, sometimes or never use condoms?" or "In the past 6-months, did you
always use condoms?" However, indicator 19 for the purposes of reporting to UNGASS

192

It should be noted that the indicator numbers in this study correspond to the 2008 and 2010
UNGASS reporting periods. For the 2012 reporting period, the guidelines for UNGASS reporting
have changed to reflect the new objectives in the 2011 Political Declaration on HIV/AIDS (UN Doc
A/Res/65/277). The method of measuring each indicator has not changed, only the indicator number
has changed. This indicator will be 1.14 for the 2012 reporting period.
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asks: "Did you use a condom during your last sexual experience?"193
Some studies dichotomize condom use in several ways, such as the frequency of
receptive or insertive UAI, or the frequency of UAI with casual partners, with sex
workers, or with regular partners. Though surely useful for their intended purposes, these
types of studies are challenging to synthesize. If the consistency of condom use among
the full sample of a study is not discernable, then the higher risk activities are logically
the most relevant to policy makers as well as for this current study.
For the purposes of establishing inclusion criteria, a study will be included if it
reports both recent sexual activity (e.g., in the last six-months) and frequency

of

inconsistent condom use within that time frame (e.g., the proportion of respondents who
did not "always" use condoms). If the study segregates the data, the higher risk activities
will be included (e.g., casual sex and receptive UAI). Similarly, studies that report no
condom use at last sex will also be included. If a study reports both condom use at last
sex and consistent condom use over a time period, the latter will be included.

C) HIV testing among MSM in the past 12 months
The questions with respect to HIV testing data vary in epidemiological studies and
BSS between, "Have you ever had an HIV test" and "Have you had an HIV test within
the last 12 months?". The former question is not policy-relevant. It suggests awareness
of testing, but does not capture testing frequency or contemporaneity. The latter question
is policy-relevant, since it includes a timeframe. Indicator 8 for the purposes of reporting
to UNGASS seeks to ascertain the percentage of MARPs who received an HIV test in the

193

UNAIDS, Monitoring the Declaration of Commitment on HIV/AIDS : guidelines on construction of
core indicators: 2010 reporting, (2009) UN Doc UNA1DS/09.10E at 61. This indicator is
renumbered 1.12 for the 2012 reporting period.
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last 12 months and who know their results.194 Therefore, for the purposes of establishing
inclusion criteria, studies that report HIV testing within a timeframe of up to the previous
12 months will be included.

D) Adequate HIV knowledge among MSM
Indicator 14 for the purposes of reporting to UNGASS asks five questions, three
related to HIV prevention and two related to rejecting misconceptions.195 However, few
studies actually ask the questions necessary to satisfy the UNGASS requirement. By far
the most common question asked on surveys is whether or not using condoms can prevent
the transmission of HIV.

Other common questions asked on surveys include: name

three out of four modes of HIV transmission (i.e., unprotected sex, intravenous injections,
mother-to-child, and blood-to-blood contact); and name three ways to prevent the
transmission of HIV (e.g., Abstinence, 5eing faithful, and Condom use, commonly known
as the ABCs of HIV prevention). Many studies ask a series of questions and report how
many respondents "correctly answered 8/10 or better", for example. Sometimes studies
try to draw attention to the fact that misconceptions are still held and report the
respondents who believe that, "You can get HIV from holding hands".

194
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Ibid at 40. Indicator 12 is measured by asking: Have you been tested for HIV in the last 12 months?
If yes, I don't want to know the results, but did you receive the results of that test? This indicator is
renumbered 1.13 for the 2012 reporting period.
Ibid at 54. Indicator 14 is measured by asking:
1. Can having sex with only one faithful, uninfected partner reduce the risk of HIV transmission?
2. Can using condoms reduce the risk of HIV transmission?
3. Can a healthy-looking person have HIV?
4. Can a person get HIV from mosquito bites?
5. Can a person get HIV by sharing a meal with someone who is infected?
The first three questions should never be changed, but the last two can be replaced with common
misconceptions in the country. Data should be reported as the number of respondents who correctly
answered all five in the numerator and all respondents (including those who didn't answer or have
never heard of HIV) on the denominator.
Note: This indicator has been removed from the 2012 reporting period. The new guideline only asks
about HIV knowledge among young people aged 15-24.

A final way to measure knowledge in studies is by asking, "Have you heard of
HIV?", "Is HIV curable?", and "Can you prevent HIV transmission?". These yes/no
questions fail to inquire into modes of transmission or prevention, and focus instead on a
general awareness of the disease. Since they are not very informative, studies that only
report general awareness of HIV will be excluded.
For the purpose of this study, having "adequate" HIV knowledge will include any
of the following: (1) studies that report the number of respondents who know condoms
can prevent the transmission of HIV; (2) studies that report the number of people who can
correctly identify three out of four modes of HIV transmission; or (3) studies that report
the number of people who can correctly identify HIV prevention techniques. If a study
includes data on one or more of these options, the proportion of respondents that know
condoms can prevent the transmission of HIV will be included.

E) Exposure to HIV prevention services for MSM
Data on exposure to HIV prevention services is the least measured indicator
among epidemiological studies and BSS. Indicator 9 for the purposes of reporting to
UNGASS asks two questions: "Do you know where you can go if you wish to receive an
HIV test?"; and "In the last twelve months, have you been given condoms (e.g., through
an outreach service, drop-in centre or sexual health clinic)?".196 Questions regarding
receiving condoms or receiving information from an outreach worker are the most
common among epidemiological studies and BSS.

Other studies report the average

number of prevention service types attended, which is less policy-relevant since it fails to
convey to proportion of MSM being reached by HIV prevention efforts. Although there
196

Ibid at 42. The numerator is the number of respondents who answered yes to both questions. This
indicator is renumbered 1.11 for the 2012 reporting period.
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is little data available on this variable, studies that report either receiving condoms,
receiving information, or attending a safe-sex meeting/information session will be
included in this study.

4.3 Independent variable - SOGI Human Rights Index
A country's human rights environment for sexual minorities is more nuanced than
a simple legal versus illegal dichotomy.

In an effort to capture this variation between

punitive regimes and protective regimes, a quantitative measure of a State's legal
environment for sexual minorities was sought. By way of comparison, the CingranelliRichards (CIRI) Human Rights data project tracks the human rights

records of 195

countries each year since 1981.197 Although this instrument is well respected and would
be ideal in other projects, it does not focus on sexual minorities. While a country might
enjoy strong human rights in general, its policies and laws related to sexual orientation
may very well be less tolerant.

Thus, the CIRI human rights data project was not

appropriate for this study.
The social sciences have developed several indices and scales that try to measure
sexual orientation-based stigma and discrimination and the attitudes that heterosexuals
hold towards sexual minorities.198 These instruments have all been developed to measure
attitudes and perceptions within a sample of respondents. Therefore, none of these
instruments captures a State's legal environment for sexual minorities.
There are two extremely helpful and important global projects, though they are
197
198

"CIRI Human Rights Data Project", online: <http://ciri.binghainton.edu>.
See, e.g.,: the Index of Homophobia (Hudson and Ricketts, "A strategy for the measurement of
homophobia" (1980) 5:4 J. Homosexuality 357); the Attitudes Towards Gays and Lesbians Scale
(Herek, "Heterosexuals' Attitudes towards Lesbians and Gay Men: Correlates and Gender
Differences" (1988) 25:4 J. Sex Research 451); and the Modern Homophobia Scale (Raja and
Stokes, "Assessing Attitudes Toward Lesbians and Gay Men: The Modern Homophobia Scale"
(1998) 3:2/ Gay, Lesbian, and Bisexual Identity 113).
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both qualitative.

First, there is IGLA's annual State Sponsored Homophobia report,

which surveys both punitive and protective laws around the world.199 Second, there is the
recently released Transrespect v. Transphobia100 worldwide mapping project focusing on
transgender rights issues. Though neither provide a quantitative measure, both were very
helpful in providing references to the sexual minority rights in countries under review.
Despite extensive research, a quantitative scale or index that measures the legal
environment of a State with respect to sexual minorities was not found. Therefore, this
study proposes a new instrument, entitled the Sexual Orientation and Gender Identity
(SOGI) Human Rights Index. The SOGI Human Rights Index includes nine punitive
items (each worth -1 point) and nine protective items (each worth +1 point). The formulae
used to calculate the SOGI Human Rights score for a country is: 0.5 + Total Points /18.
See Table 9 (on the following page) for a template used throughout the Appendix to
calculate the SOGI Human Rights score for each country under review in this study.
Most of the fields in the SOGI Human Rights Index have a clear Yes/No answer
to whether the item exists or not. However, "discriminatory laws and practices" and
"supportive laws and practices" do require some degree of judgement. Generally, a
single, reasonably substantial piece of evidence would be sufficient, but often several
examples are listed in the Appendix. For any field where no evidence was found to
authoritatively say that an item exists or does not exist, "no data" was used. In these
situations, zero is awarded, which has a neutral effect on the SOGI Human Rights score.

199
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International Lesbian, Gay, Bisexual, Trans and Intersex Association (IGLA), online:
<http://ilga.org/>.
"Transrespect versus Transphobia Worldwide" online: <http://www.transrespect-transphobia.org/>.
First phase released December 23,2011.
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Table 9 - SOGI Human Rights Index Template

Source: Author

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX

-i • on

Penalty for homosexuality (death penalty)
Penalty for homosexuality (lashings)
Penalty for homosexuality (>10 years in jail)
Penalty for homosexuality (2-10 years in jail)
Penalty for homosexuality (<2 years in jail)
Penalty for homosexuality (fines)
Gender non-conformity sanctions
Discriminatory laws & practices
Reservations / not party to ICCPR & ICESCR

-1 • 0D
-l • o n
-l • o n
-l • o n
-l n o n
-l • o n

-in on
-l n o n
Punitive Points =

#

o n +in
o n +in
o n +in
o n +in
o n +in
o n +in
o n +in
o n +in
o n +in

Ratified ICCPR & ICESCR
Gender-neutral sexual offences protection
Equal age of consent
Supportive laws & policies
Anti-discrimination protection
Sex reassignment options available204
Recognizes new or third gender (e.g., ID)
Right to marry/civil unions for Transgender
Same-sex marriage/civil unions
Protective Points =

#

TOTAL POINTS = #
SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS SCORE:
at
+ 1
Total Points divided by 18
SOGI HR Score""
s
+ 1
#
+
18
0.5

neutral

5
'O
I
a

—
g
*
o

I

z

I).00(1 0.1 I I bur-*** 0.333-0.444
201

202
203

204
205

0.500

C
o

"5 §)
u. o
a
0.889-1.000

Discriminatory laws and practices include any one of the following: institutionalized homophobic
practices (e.g., military ban on sexual minorities), deportation for sexual minorities, restrictions on
civil liberties (e.g., censorship of sexual orientation related material), and the pathologization of
homosexuality.
Sexual offences include rape, sexual assault, and sexual exploitation (i.e. human trafficking in sex
work) for both adults and minors.
Supportive laws and practices include any one of the following: realized freedoms of assembly and
speech (supported by the presence of gay bars, gay publications, pride festivals, and gay
organization), asylum protection for sexual minorities, and family formation rights (including
adoption and/or assisted reproduction).
Sex reassignment options include any one of the following: hormone therapy, chest reconstruction
surgery, and genital reconstruction surgery.
SOGI Human Rights scores range from perfect persecution (with a score of 0.0) and perfect
protection (with a score of 1.0). Thus, 0.5 represents a neutral environment, or one that has punitive
provisions offset with protective provisions, making it analogous to being neutral.
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After constructing the SOGI Human Rights Index, and calculating the individual
scores for each of the 22 countries206 under review, the results were tested against the
CIRI human rights data for the same countries during the same time period. This was
done in order to test the previously stated hypothesis that countries with strong overall
human rights might not necessarily have strong human rights for sexual minorities. The
two main indicators of human rights in the CIRI project are physical integrity rights
index

and empowerment rights index.

Figure 11 below, depicts the relationship

between CIRI human rights scores and the SOGI human rights scores.
Figure 11 - CIRI Human Rights v. the SOGI Human Rights Index

Relationship between CIRI Human Rights and the
SOGI Human Rights Index
0.834
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0 667
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CIRI Combined Score (Physical Integrity Rights index & Empowerment Rights Index)

With an R2 of 0.3048, the CIRI and SOGI Human Rights scores are only moderately
correlated. Thus, using CIRI human rights scores for the countries under review would
miss the nuanced legal environment faced by sexual minorities, which can differ from
that of their sexual majority counterparts.

This reinforces the pressing need to have an

instrument that targets sexual and gender identity minorities.
206

207
208

Bangladesh, Cambodia, China, Hong Kong, India, Indonesia, Japan, Korea (the Republic of), Laos,
Malaysia, Maldives, Mongolia, Myanmar, Nepal, Pakistan, Philippines, Singapore, Sri Lanka,
Taiwan, Thailand, Timor-Leste, and Vietnam.
Comprising indicators of torture, extrajudicial killing, political imprisonment, and disappearance.
Comprising indicators of foreign movement, domestic movement, freedom of speech, freedom of
assembly and association, workers' rights, electoral self-determination, and freedom of religion.
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4.4 Confounding Variables
There is always a possibility that the relationship being examined may be spurious
if all possible extraneous variables are not controlled. In an effort to minimize this risk,
four key confounding variables were chosen based on the literature review and common
sense (see Table 10 on the next page). First, Islam, as the dominant religion of the State,
was chosen because the overwhelming evidence suggests that Islamic countries tend to
not only criminalize homosexual behaviour but also actively campaign internationally to
stop or slow the progressive development of international human rights protection for
sexual minorities.209 Furthermore, Islam was singled out over other religions due to the
general tolerance shown in other religions.210 Countries with Islam as their dominant
religion are coded 1, and the rest are coded 0. Five countries in this study have Islam as
their dominant religion.
Second, having a British colonial legacy was selected since continental European
imperial powers did not export sodomy laws to their colonies. Only former British
colonies still criminalize homosexuality in Asia. Former British colonies are coded 1,
and the rest are coded 0. Ten countries in this study have a British colonial legacy.
Third, the Human Development Index (HDI) was selected because wealth, health
and education have been clearly identified as social determinants of health. Countries
with high HDI are theorized to have stronger human rights, even for sexual minorities,
and they would also tend to have a lower disease burden, including HIV. Thus, countries
209
210

Syria on behalf the Organization of the Islamic Council, delivered an opposing statement to
Argentina's statement on sexual orientaiton, gender identity and human right on December 18,2008.
A notable example includes the Holy See's statement during the 2008 UN General Assembly debate
on sexual orientation, gender identity and human rights.
The Vatican opposed the actual UN
Statement, largely due to fears that it would lead to same-sex marriage, but urged countries to
decriminalize homosexual behaviour. Father Bend, on behalf of the Holy See said: "The Holy See
continues to advocate that every sign of unjust discrimination towards homosexual persons should be
avoided and urges States to do away with criminal penalties against them." (UN Doc A/63/PV.71).
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with an HDI score of 0.677 or greater are coded 1, and the rest are coded 0. Six countries
in this study had a high or very high HDI score.
Finally, the Polity IV Project was used to determine the political regime of each
country. Democratic States would likely have better human rights protections for sexual
minorities, whereas autocratic regimes would likely be more repressive towards sexual
minorities. Democratic countries are coded 1, and the rest are coded 0. Fifteen countries
were coded as democratic. It should be noted that during the decade under review several
countries slipped in and out of democracy. Therefore, a country would be coded based on
whether the majority of the decade was democratic or autocratic.
Table 10 - Confounding variables
Dominant Religion
Bangladesh
Cambodia
China
Hong Kong
India
Indonesia
Japan
Korea, Republic of
Laos. PDR
Malaysia
Maldives
Mongolia
Myanmar
Nepal
Pakistan
Philippines
Singapore
Sri Lanka
Taiwan
Thailand
Timor-Leste
Vietnam

211
212

213

214

(Islam = 1)
1
0
0
0
0
1
0
0
0
1
1
0
0
0
1
0
0
0
0
0
0
0

Source: Author
Colonial Legacy"2
(British = 1)
1
0
0
1
1
0
0
0
0
1
1
0
1
1
1
0
1
1
0
0
0
0

HDI
(>0.677 = 1)
0
0
0
1
0
0
1
1
0
1
0
0
0
0
0
0
1
0
1
0
0
0

Polity IV Score""
(Democratic = 1)
1
1
0
1
1
1
1
1
0
1
No data
1
0
1
0
1
0
1
1
1
1
0

"Organisation of Islamic Cooperation", online: <http://www.oic-oci.org/member_states.asp>.
"Commonwealth Secretariat - Member States", online: <http://www.thecommonwealth.org/Internal/
191086/142227/members/>. It is common knowledge that Hong Kong was a former British colony,
though it is not a member of the Commonwealth. "CIA - The World Factbook : Burma", online:
<https://www.cia.gov/library/publications/the-world-factbook/geos/bm.html>.
UNDP, 2010 Report: HDI Trends 1980-2010, online: <http://hdr.undp.org/en/media/HDI-trends1980-2010.xls>. The Taiwanese government calculated their own HDI, since the UN includes Taiwan
as part of China, see Wikipedia, "List of country by Human Development Index", online:
<http://en.wikipedia.org/wiki/List_of_countries_by_Human_Development_Index>.
Polity IV Project, Political Regime Characteristics and Transitions, 1800-2010, online:
<http://www.systemicpeace.org/inscr/p4v2010.xls>.
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4.5 Data Collection

A) Indicators of HIVprevention data collection
Epidemiological and behavioural studies were collected between May 2009 and
August 2011. A mixed method search strategy was used, beginning with general Internet
queries and journal database searches.

Other search strategies included consulting:

personal acquaintances that work in the field of HIV prevention, bibliographies from
studies; ListServes,216 the UNAIDS Data Hub,217 websites of various HIV related
organizations in Asia,218 and abstracts from

international HIV conferences.219

Approximate 340 studies from 22 countries were initially identified.
In order to be included, studies had to report data between 2000-2010. In some
cases, exceptions were made for data reported in 1999 (usually when there was little or no
data since 2000). Studies did not have to be in English in order to be included. Although
the vast majority of studies were in English, studies in Traditional and Simplified
Chinese,220 Japanese,221 Korean,222 and Thai223 were found and translated.

215

216
217
218

219
220
221
222

Since

Search terms included combinations of country specific terms (e.g., "Japan" or "Japanese"), HIV,
MSM-related terms (e.g., "MSM", "men who have sex with men", "men having sex with men",
"male to male sex", "sex between men", "homosexual/ity", "gay", and "transgender"), and HIV
prevention-related terms (e.g., "unprotected anal intercourse", "condom use/usage", "HIV testing",
"HIV prevention", etc).
Global Forum on MSM and HIV ListServ <English@forum.msmgf.org> and MSM-Asia ListServ
<msm-asia@googlegroups.com>.
UNAIDS, "HIV and AIDS Data Hub for Asia-Pacific", online: <http://www.aidsdatahub.org/>.
These included NGO wesbites, such as: Naz Foundation International <http://www.nfi.net/>; the
Family Health Initiative <www.fhi.org>; Population Services International (PSI) <www.psi.Org/i>;
and MSM-Japan <www.msm-japan.jp/>.
It also included various national departmental HIV prevention websites, such as: Bangladesh's
National AIDS/STD Program (NASP) <www.bdnasp.net/>; India's National Aids Control
Organisation (NACO) <http://www.nacoonline.org>; among others.
Such as the International Congress of AIDS in Asia and the Pacific <http://www.icaap9.org> and the
International AIDS Society <http://www.iasociety.org/AbstractSearch.aspx>.
Traditional and Simplified Chinese translated by Cory Wong (Ottawa).
Japanese translated by Author (Ottawa), Jordan Bernick (Ottawa), Yoshikazu Kono (Ottawa) and
Minako Yashiro (Tokyo).
Tables within the Korean document were in English, the rest of the document was not translated.
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searching in foreign languages was impractical, there is high probability that other useful
studies were missed. However, this problem was minimized through the use of the Asia
MSM ListServ (where a request for data was distributed), contacting experts from the
various countries, and reviewing the available data against the UNGASS biannual reports,
as well as other regional reports on HIV and MSM.
The following additional exclusion criteria were applied after collecting all of the
studies and reviewing them carefully. Studies were excluded if they were qualitative, if
they had a very small sample (generally N<100, however, exceptions were made if there
was little or no other data for a country), and if the study had conflicting/erroneous data
that could not be resolved by contacting the lead author. Studies were also excluded if
they did not report on any of the five indicators of HIV prevention. If there were two or
more studies that reported on the same sample, they would be treated as "one" study. If
they conflicted, and the author(s) could not offer an explanation, the most peer-reviewed
version (e.g., as opposed to a conference abstract version) would be included. Finally,
studies by the same author(s) from different cities, but conducted in the same year, were
combined. In other words, the numeric proportions from several cities (e.g., Nagoya,
Osaka, and Tokyo) are pooled for a given year, so long as the author(s) and studies'
methodology are consistent.

B) SOGI human rights data collection
Comparative legal research is a complex task, especially when one is unfamiliar
with the nuances of foreign jurisdictions, let alone the language barrier. Despite these
difficulties, the data collection objective for calculating the SOGI Human Rights score for
223

The one study in Thai that was translated by "Aum" Ekkaluck Jamparsri (Bangkok) was not relevant
to this current study.
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each country under review sought out primary sources of legislation, official policies, and
case law. This was supplemented with reliable secondary sources, and occasionally less
reliable sources (e.g., wikipedia) were used.

Recognizing the unreliability of some

sources, ideally more than one less reliable source stating substantially the same
information would be needed before assigning punitive or protective points to the SOGI
Human Rights score of a country.
Locating authoritative sources for the SOGI Human Rights Index usually began
with a search of secondary material, especially material produced by regional or local
experts that have specialized knowledge of a country's legal system. This strategy often
uncovered the primary sources (i.e., legislation, policies, or case law), which were then
sought though websites such as <www.worldlii.org>, as well as the legislative websites
for each country. If the title of a particular legislation was known, a simple search on
Google was usually successful at locating a digital copy.
Various secondary sources were especially helpful in providing the bulk of data
for the SOGI Human Rights scores for most of the countries under review.224 Local
experts were contacted where there were gaps in identifying the existence or absence of a
particular field in the SOGI Human Rights score template.

Examples included the

Bandhu Social Welfare Society (Bangladesh), the Cambodian Center for Human Rights,
the Hong Kong Refugee Advice Center, and the Gay Vietnam Alliance.
224

See e.g.,: Asylum Law: <http://www.asylumlaw.org/>; Canadian Immigration and Refugee Board's
responses to information requests: <http://www.irb.gc.ca/>; Australian Refugee Review Tribunal's
country advice: <http://www.mrt-rrt.gov.au/>; IGLA's State Sponsored Homophobia Reports (20092011): <www.igla.org>; GayLawNet: <http://www.gaylawnet.com/laws/laws.htm>; IGLHRC:
<http://www.iglhrc.org/cgi-bin/iowa/home/index.html>; INTERPOL'S Sexual Offences Laws:
<https://www.interpol.int/Public/Children/SexualAbuse/NationalLaws/Default.asp>; UN Treaty
Collections:
<http://treaties.un.org/>;
"Transrespect
versus
Transphobia
Worldwide":
<http://www.transrespect-transphobia.org/>; and Wikipedia, "LGBT rights by country or territory":
<http://en.wikipedia.org/wiki/LGBT_rights_by_country_or_territory>.

72

Finally, the SOGI Human Rights score for a country reflects only the period of
years for which epidemiological and behavioural data were available. For example, if a
country has had some progressive developments in 2007, but data on HIV prevention is
only available up to 2005, then the recent legal changes would not alter the SOGI Human
Rights score for the country. Likewise, if there was HTV prevention data before and after
a change in the legal environment, then the new SOGI Human Rights score would be
applicable only to the HIV prevention data from the legislative change onwards. All
recent developments are clearly documented in the Appendix.

5. Data Analysis
5.1 Summary of findings
After completing the data collection phase and excluding studies that did not meet
the inclusion criteria for this study, a meta-analysis was performed on approximately 230
studies to find national averages for each State under review. For the six countries that
had progressive developments in their human rights protections for sexual minorities, the
meta-analysis of the HIV-related data was analyzed separately for the years before and
after the change in the legal environment. The findings from this preliminary analysis are
presented in Table 11 below; for a more detailed account of these figures, please consult
the Appendix.
Table 11 - Summary of findings
Independent Variable

Bangladesh
Cambodia
China
Hong Kong <2006
>2006
<2005
India
>2005
<2006
Indonesia
>2006
<2004
Japan
>2004
Korea, Republic of
Laos, PDR
Malaysia
Maldives
Mongolia
Mvanmar
<2008
Nepal
>2008
Pakistan
Philippines
Singapore
Sri Lanka
Taiwan
<2007
Thailand
>2007
Timor-Leste
Vietnam

Dependent Variables

SOGI Human
Rights Score

HIV
Prevalence

Inconsistent
condom use

Recent HIV
testing

0.278
0.722
0.611
0.722
0.889
0.333
0.389
0.556
0.667
0.667
0.778
0.611
0.500
0.167
0.389
0.611
0.167
0.389
0.667
0.000
0.722
0.444
0.333
0.722
0.667
0.778
0.667
0.611

0.25%
9%
3.25%
1.85%
2.7%
15%
11.35%
9%
13.3%
2.6%
3.5%
No data
1.80%
4%
0.00%
0.85%
29%
3.68%
3.75%
1.80%
0.22%
3.98%
0.48%
7%
19%
24%
0.91%
6%

89%
45%
52%
54%
35%
62%
55%
70%
72%
50%
48%
74%
68%
45%
71%
53%
No data
42%
35%
76%
68%
42%
74%
49%
42%
57%
88%
54%

3.1%
40%
27%
42%
30%
No data
No data
no data
42%
26%
39%
44%
16%
No data
No data
71%
No date
17%
43%
No data
11%
49%
11%
No dat6>.
No data
35%
No data
26%

-73-

Adequate HIV Exposure to
knowledge HIV prevention
65%
88%
79%
73%
76%
75%
93%
86%
81%
93%
61%
No data
88%
80%
48%
99%
No d
84%
83%
41%
No ('are
No da!a
80%
96%
82%
83%
80%
69%

48%
68%
59%
6%
52%
26%
45%
41%
70%
No ciaki
38%
3%
38%
No ddia
68%
69%
Ho 031.;;
56%
79%
4.7%
24%
Mo data
33%
68%
54%
No daw
76%
57%
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Despite efforts to fill in all of the missing data from the recent UNGASS report,
there was still a relative large area of "no data" in Table 11. While HIV prevalence data
was widely collected, it is unfortunate that only the Republic of Korea failed to collect
prevalence data.225 The least reported indicator of HIV prevention was the proportion of
MSM that have had a recent HIV test.

Although, there were studies from India,

Malaysia, Maldives, Pakistan, Taiwan, and Timor-Leste that asked about lifetime HIV
testing, these studies were excluded. Finally, six countries had only one or two studies
available for

the

meta-analysis.226 These limitations undoubtedly

impact the

generalizability of the analysis presented below. However, these very same limitations
reinforce the notion that MSM remain greatly understudied, and so policy makers have
inadequate quantitative data to make informed decisions.
The remainder of this Chapter is divided into two parts: bivariate analyses and
multiple-regression analyses. The bivariate analyses examine the relationship between
each dependent variable (i.e., indicators of HIV prevention) and the independent variable
(i.e., sexual minority rights).

It also identifies the impact and significance of the

confounding variables (i.e., Islamic countries, former British colonies, countries with high
HDI, and democratic countries). The multiple-regression analyses control for the effect
of the significant confounding variables for each dependant variable separately and for all
five HIV prevention indicators combined.

225

226

According to the available research on HIV and MSM from the Republic of Korea, there is some
strong suggestion that male-to-male transmission accounts for a relatively large percentage of the
HIV incidence (36.6%), and the HIV prevalence rate among MSM in the Republic of Korea is
estimated to be 4.5~5.5%. However, there were no peer-reviewed epidemiological studies found to
substantiate this figure. (Shin Surin, "Republic of Korea," in Tadashi Yamamoto and Satoko Itoh,
eds, Fighting a Rising Tide: The Response to AIDS in East Asia, (Tokyo: Japan Center for
International Exchange, 2006) 156 at 158).
The Republic of Korea, Malaysia, Maldives, Myanmar, Singapore, and Timor-Leste
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5.2 Bivariate analysis
Confounding variables are thought to interact with both the explanatory variable
(i.e., sexual minority rights) and the outcome variables (i.e., indicators of HIV
prevention). Therefore, a Wilcoxon Rank Sum test was performed to evaluate whether
such relationships exist.227 The relationship between the SOGI Human Rights scores and
three out of the four confounding variables was found to be statistically significant: Islam
as the dominant religion, having been a former British colony, and having democratic
institutions (Table 12). These findings are not surprising since the prevailing view among
Islamic countries and Sharia law can be characterized as homophobic. Similarly, only
former British colonies in Asia criminalize homosexual behaviour. Finally, democratic
institutions would logically have greater support for the rule of law, human rights and
civil liberties than autocratic regimes.
Table 12: Confounding variables v. the SOGI Human Rights Index
Confounding Variables
Dominant Religion:

Islam
n=6

Colonial Legacy:

British

Human Development Index:

HDI >0.677

Polity IV Score:

Democratic

n=12
n=6
n=20

Median SOGI Human Rights Scores (IQR)
Other
0.334(0.167-0.556)

n=22

P-value

0.639 (0.444-0.722)

0.0240*

0.667(0.611-0.722)

0.0193"

0.611 (0.389-0.667)

0.7138

0.500(0.444-0.611)

0.0862*

Other
0.389 (0.306-0.556)

n=16

Other
0.639 (0.444-0.722)

n=22

Other
0.667 (0.473-0.722)

n=5

* statistically significant
marginally significant

A) Sexual minority rights and HIV prevalence among MSM
Data on HIV prevalence among MSM were among the most complete in this
study. Among the countries under review, only the Republic of Korea had no HIV
prevalence data. The linear regression in Figure 12 suggests that there is no relationship

227

The Wilcoxon Rank Sum test is a non-parametric test, requiring no assumptions about the underlying
distribution of the data, used to determine the association between a quantitative variable and a categorical
variable: Wilcoxon, "Individual comparisons by ranking methods" (1945) 1:6 Biometrics Bulletin 80.
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between HIV prevalence and human rights for sexual minorities (R2=0.0013, p-value
=0.2966).228 Even after removing Thailand and Myanmar from the data set, due to their
extreme values, the relationship remains statistically insignificant.
Figure 12 - SOGI Human Rights Index v. HIV prevalence
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An examination of the effect of the confounding variables revealed that all four
(i.e., Islamic traditions, British colonial legacies, high HDI, and democratic institutions)
do not interact with HIV prevalence among MSM (Table 13).
Table 13: Confounding variables v. HIV prevalence
_Confoundlng_Var[ables_
Dominant Religion:

Islam
n=6

Colonial Legacy:

British

Human Development Index:

HOI >0.677

n=12
n=5
Polity IV Score:

Madlan Percentages of HIV Prevalence (IQR)
Other
2.90% (0.25 - 9.00%)

3.68% (1.85 - 9.00%)

0.5023

6.00% (1.80- 13.30%)

0.2414

3.46% (0.91 - 11.35%)

0.7787

3.98% (3.25 - 6.00%)

0.7222

Other
3.19% (1.14 -3.99%)

n=15

Other
3.98% (3.50 - 4.00%)

Democratic
n=19

n=21

P-value

n=22

Other
3.75% (0.91-11.35%)

n=5

* statistically significant
marginally significant

228

R : If the relationship were perfect, then the coefficient of determination (R) would be 1.0
(indicating 100% of the variance in one variable is accounted for by a variance in the other variable).
In such cases, all observed points would fall on the predicted line. Likewise, if there was no
relationship, R2 would be 0.0, where the observed points appear scattered around the predicted line.
In between, R2 indicates the strength of the relationships, with 0.25-0.50 indicating a moderate
association and 0.50 or greater indicating a strong association.
p-value: The probability statistic most commonly used for testing a null hypothesis is the p-value,
which measures the likelihood that the observed result would be observed in another representative
random sample. The p-value ranges from 0.0 to 1.0, and the null hypothesis (i.e., the absence of an
association) is rejected if the p-value is below a pre-determined value, which is usually 0.05. Some
studies relax this cut off by including p-values up to 0.1 as "marginally statistically significant".
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B) Sexual minority rights and inconsistent condom use between MSM
Data on condom use was also among the most complete in this study. Only
Myanmar among the countries under review did not have data on inconsistent condom
use. The linear regression in Figure 13 suggests that 12% of the variation in condom use
is accounted for by variation in human rights for sexual minorities. This is a weak
relationship (R2=0.1214) that is marginally significant (p-value=0.0748).
Figure 13 - SOGI Human Rights Index v. inconsistent condom use
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An examination of the effect of the four identified confounding variables revealed
that Islam as the dominant religion was statistically significant, while the other three were
not (Table 14). Inconsistent condom use between MSM was higher among Islamic
countries than non-Islamic countries.
Table 14: Confounding variables v. inconsistent condom use
Confounding Variables
Dominant Religion:

Islam
n=6

Colonial Legacy:

54.5% (42.0 - 72.5%)

53% (45.0 - 62.0%)

0.0307*

n=15

54.0% (49.0 - 70.0%)

0.6959

57.0% (52.0-71.0%)

0.1888

53.0% (47.0-61.0%)

0.6417

Other
48.5% (45.0 - 50.0%)

Democratic
n=20

n=21

Other

HDI >0.677
n=6

Polity IV Score:

71.5% (70.0-76.0%)

British
n=12

Human Development Index:

P-value

Median Percentages of Inconsistent Condom Use (IQR)
Other

n=21

Other
54.5% (46.5-71.0%)

n=4

* statistically significant
** marginally significant
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C) Sexual minority rights and recent HIV testing among MSM
The data set on recent HIV testing was missing in 35.7% of the cases under
review.

This is problematic for analysis as well as for developing HIV prevention

policies founded on evidence-based research.

Nevertheless, the linear regression in

Figure 14 suggests that 17% of the variation in recent HIV testing is accounted for by
variation in human rights for sexual minorities.

This is a moderate relationship

(R2=0.1732) that is statistically significant (p-value=0.0106).
Figure 14 - SOGI Human Rights Index v. recent HIV testing
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An examination of the effect of the four confounding variables revealed that none
had a statistically significant interaction with HIV testing among MSM (Table 15).
Table 15: Confounding variables v. recent HIV testing
Confounding Variables
Dominant Religion:

Islam
n=2

Colonial Legacy:

30.0% (11.0-43.0%)

32.5% (21.5-42.5%)

0.5736

n=11

35.0% (26.0 - 42.0%)

0.7855

28.5% (16.0 - 42.0%)

0.2018

26.5% (21.0-38.0%)

0.7336

Other
41.5% (32.5-46.5%)

Democratic
n=13

n=16

P-value

Other

HDI >0.677
n=4

Polity IV Score:

22.5% (3.1 - 42.0%)

British
n=7

Human Development Index:

Median Percentages of Recent HIV Testing (IQR)
Other

n=14

Other
39.0% (26.0 - 42.0%)

n=4

* statistically significant
** marginally significant
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D) Sexual minority rights and adequate HIV knowledge among MSM
Data on adequate HIV knowledge was only missing from four countries: the
Republic of Korea, Myanmar, the Philippines, and Singapore. The linear regression in
Figure 15 suggests that 19% of the variation in HIV knowledge is accounted for by
variation in human rights for sexual minorities.

This is a moderate relationship

(R2=0.1908) that is statistically significant (p-value=0.0323).
Figure 15 - SOGI Human Rights Index v. adequate HIV knowledge
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An examination of the effect of the four confounding variables revealed that Islam
as the dominant religion and having a British colonial legacy were marginally significant,
while the other two were not (Table 16). The data suggests that HIV knowledge was less
adequate among Islamic countries and former British colonies.
Table 16: Confounding variables v. adequate HIV knowledge
Confounding Variables
Dominant Religion:

Islam

Median Percentages of Adequate HIV Knowledge (IQR)
Other

n=6
Colonial Legacy:

76.0% (65.0 - 83.0%)

HDI >0.677
n=4

Polity IV Score:

82.5% (76.0 - 88.0%)

0.0886"

n=13

83.0% (80.0 - 88.0%)

0.0555"

80.5% (74.0 - 85.0%)

0.5348

79.0% (69.0 - 88.0%)

0.5456

Other
86.5% (70.5 - 94.5%)

Democratic
n=18

n=18

Other

British
n=11

Human Development Index:

72.5% (48.0-81.0%)

P-value

n=20

Other
81.5% (76.0-88.0%)

n=3

* statistically significant
** marginally significant
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E) Sexual minority rights and exposure to HIVprevention services for MSM
Data on exposure to HIV prevention services was missing from five

countries:

Japan (<2004), Malaysia, Myanmar, Singapore, and Thailand (>2007). The linear
regression in Figure 16 suggests that 11% of the variation in exposure to HIV prevention
services is accounted for by variation in human rights for sexual minorities. This is a
weak relationship (R2=0.1117) that is marginally significant (p-value=0.1190).
Figure 16 - SOGI Human Rights Index v. exposure to HIV prevention
Exposure to HIV Prevention
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An examination of the effect of the four identified confounding variables revealed
no effect on the results (Table 17). This indicates that Islamic-based countries, British
colonial legacy, high HDI, and democratic institution do not interact with exposure to
HIV prevention services.
Table 17: Confounding variables v. exposure to HIV prevention
Confounding Variables
Dominant Religion:
Colonial Legacy:

Median Percentages of Exposure to HIV Prevention Services (IQR)
Other
Islam

P-value

n=5

53.0% (33.0 - 68.0%)

0.9702

57.0% (38.0 - 68.0%)

0.3358

53.0% (35.5 - 68.0%)

0.4107

57.0% (38.0 - 59.0%)

0.8738

n=10
Human Development Index:

46.5% (26.0 - 56.0%)

n=13

Other
38.0% (3.0 - 68.0%)

Democratic
n=17

n=18

Other

HDI >0.677
n=3

Polity IV Score:

48.0% (41.0-68.0%)

British

n=20

Other
48.0% (33.0 - 68.0%)

n=3

* statistically significant
marginally significant
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5.3 Multiple-Regression Analysis
In multiple-regression there are several explanatory variables (i.e., independent
variables) for a single outcome. Since the confounding variables of HDI and Polity IV
were not statistically associated with any of the dependent variables, they were excluded
from the multiple-regression analysis.

The remaining confounding variable, i.e.,

dominant religion and colonial legacy, were included in the multiple-regression in order
to remove their effect on the relationship between sexual minority rights and HIV
prevention indicators.

Table 18 lists five multiple-regression models one for each

dependent variable controlled for dominant religion and colonial legacy.
In multiple-regression missing data is a problem. Unlike bivariate analysis where
case deletion is generally acceptable, case deletion in multiple-regression introduces a
bias that overstates the precision of estimated effects in the multiple-regression model. In
this multiple-regression analysis, Myanmar was eliminated (since four out of the five
indicators were missing). Multiple imputation229 was then used to fill in the missing data
for each dependent variable except for inconsistent condom use, which had no missing
data once Myanmar was deleted. All multiple imputation analyses for the purpose of this
study were run using 200 imputations, using SAS, version 9.2 software,230 to ensure
stability in both the estimates and the standard errors.

229

230

Single imputation of estimates in place of missing values reduces this bias, but in turn artificially
reduce the standard error (i.e., making the data distribution 'bell curve' taller and narrower), giving
the erroneous impression of a precise estimate. To ensure the removal of bias without an overprecise error bound, multiple imputation creates a series of data sets of estimated means (average)
along with additional data points falling within a standard distribution. Data sets are then aggregated
and included with the observed data. One of the assumptions in multiple imputation is that the
missing data is "missing at random", which permits the mathematical fiction that the missing data
can be predicted or guessed based on the real observed data. For additional information, see:
Schafer, "Multiple Imputation: a primer" (1999) 8 Statistical Methods in Medical Research 3; and
Rubin, Multiple imputation for nonresponse in surveys, (New York: John Wiley, 1987).
SAS, version 9.2 (Cary, North Carolina: SAS Institute Inc, 2009).
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Table 18: Multiple-regression analysis of HIV prevention indicators each separately
[Data in percentages with 95% CI]
SOGI Human Rights

Dominant Religion: Islam

Colonial Legacy: British

7.64 (-4.86, 20.14)

1.01 (-4.95, 6.97)

-0.94 (-5.23, 3.36)

-29.98 (-47.63, -12.33)*

10.92 (-1.62, 23.46)

-12.30 (-21.20,-3.41)*

33.41 (-27.50, 94.32)

8.44 (-26.45,43.33)

-2.75 (-19.85, 14.35)

Adequate HIV knowledge

2.67 (-29.25, 34.60)

-11.26 (-27.02, 4.50)

-4.54 (-13.87, 4.79)

Exposure to HIV prevention

81.93 (-73, 237.67)

20.27 (-25.03, 65.57)

6.01 (-33.19, 45.20)

HIV Prevalence
Inconsistent condom use1
Recent HIV testing

1 No imputation needed
* statistically significant

After controlling for the effects of dominant religion and colonial legacy, as the
SOGI Human Rights scores change from 0.0 (perfect persecution) to 1.0 (perfect
protection), on average we expect to see a 7.64 percentage point increase in HIV
prevalence, a 29.98 percentage point decrease in inconsistent condom use, a 33.41
percentage point increase in HIV testing, a 2.67 percentage point increase in adequate
HIV knowledge, and a 81.93 percentage point increase in exposure to HIV prevention
services. Unfortunately, only inconsistent condom use was statistically significant among
these multiple-regression models.231
Initially, combining the five indicators into a single measure out of 500% was not
possible, since there was too much missing data. However, after performing multiple
imputation in order to conduct the above multiple-regression analysis, it was possible to
combine the results from all five indicators of HIV prevention. HIV prevalence and
inconsistent condom use were reversed so that all five indicators were ranked in the same
direction (i.e., percentage that are HIV negative and the percentage that have consistent
condom use). Myanmar was deleted as well for this analysis. Figure 17 depicts the
observed and imputed data from 21 countries, six of which had changes in their SOGI

231

If the 95% confidence interval crosses zero (i.e., having negative and positive bounds), then it is not
considered statistically significant at the 0.05 level.
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Human Rights scores.
Figure 17 - SOGI Human Rights Index v. HIV prevention indicators (combined)
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A quick look at the scatter plot in Figure 17 identifies Malaysia as an outlier, due
to its low SOGI Human Rights Score and very high combined HIV prevention score. The
linear regression in Figure 17 suggests that 16% of the variation in HIV prevention is
accounted for by variation in human rights for sexual minorities (R2=0.1604, p-value=
0.1706); when Malaysia is excluded, nearly 29% of the variation is explained by this
model (R2=0.2877, p-value <0.0001). Table 19 has a multiple-regression with and
without Malaysia, controlling for the confounding variables of dominant religion and
colonial legacy.
Table 19: Multiple-regression analysis of HIV prevention indicators all combined
[Data in percentages with 95% CI]
Combined Score of HIV Prevention indicators
With Malaysia

Without Malaysia

109.61 (-30.40, 249.62)

145.30 (17.89. 272.71)*

Dominant Religion: Islam

-5.11 (-52.58, 42.36)

-19.45 (-64.46, 25.56)

Colonial legacy: British

6.78 (-38.40, 51.96)

-8.33 (-39.41, 56.07)

SOGI Human Rights

* statistically significant
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In interpreting this model, a change in a SOGI Human Rights score from 0.0
(perfect persecution) to 1.0 (perfect protection) leads to a 109 percentage point increase in
HIV prevention on average distributed among the five

indicators (i.e., a 21.8%

improvement). However, since the 95% confidence interval crosses zero in the model
with Malaysia, it is considered not statistically significant. When the regression was
performed without Malaysia, the change in SOGI Human Rights score had a statistically
significant effect on the combined score of HIV prevention indicators, with an expected a
145 percentage point increase distributed among the five

indicators (i.e., a 29%

improvement).
It is unclear exactly why Malaysia is an outlier, and this could be the subject of a
follow-up study. One possibility is that Malaysia is developing rapidly with a strong
economy and relatively high HDI score (rising from 0.691 in 2000 to 0.744 in 2010).232
Furthermore, former Prime Minster Mahathir Mohamed of Malaysia, who held office
from 1981 to 2003, was an active supporter of the "Asian Values" critique of human
rights.

Recalling that the "Asian Values" argument is that human rights might have to

wait so that development can progress, this could partially explain why Malaysia has such
a low SOGI Human Rights score and relatively strong HIV prevention indicators.
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UNDP, supra note 213.
Kraft, "Human Rights, ASEAN and Constructivism: Revisiting the "Asian Values" Discourse"
(2001) 22:45 Philippine Pol. Sci. J. 33.

6. Conclusions and Policy Recommendations
"The ongoing study of how greater social acceptability and increased
citizenship rights of MSM affects how STI epidemics operate within
MSM communities will be an area of study that will yield very
important policy conclusions about how best to support health and wellbeing in marginalised communities."234
How does variation in human rights for sexual minorities influence variation in
indicators of HIV prevention among MSM and transgender people in Asia? The answer
to the question remains elusive, even after having completed this study. The correlations
between the new SOGI Human Rights Index and HIV prevention indicators would,
perhaps, be stronger with a larger data set (i.e. more countries). Nevertheless, there are
three general conclusions and two broad policy recommendations that can be drawn from
the results of this study.

6.1 General conclusions
First, there appears to be little or no statistical correlation between variation in
human rights for sexual minorities and HIV prevalence among MSM and transgender
people in Asia. This finding, though unsurprising to some, undermines much of the
omnipresent "critical role of human rights" language in HIV discourse. The literature
review, however, clearly identified the concern that open and liberal societies (i.e., those
that could be characterized as gay-friendly) could facilitate sexual networking and
increased sexual risk taking behaviour. It is important to note that failing to reject a null
hypothesis (e.g., protective regimes have no relationship with HIV prevalence among
MSM), does not confirm a null hypothesis as "true". In fact, there could be any number
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Stall and Hart, "The continuing evolution of research on sexually transmitted infections among men
who have sex with men" (2008) 84:6 Sex Transm. Infect. 407 at 409.
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of factors masking this relationship.
One possible explanation is that the improvements in anti-retroviral therapy for
HIV are helping those with HIV live longer, which can keep HIV prevalence rates high
even if the incidence rate is low. This is one of the theories behind the relatively high HIV
prevalence rates among MSM in North America. It could be insightful to re-run this
analysis with HIV incidence data, though at present such data are scarce.
Another factor worth exploring is the variation in injection drug use (IDU) across
different legal regimes for sexual minorities. For instance, is IDU more prevalent in
countries with human rights for sexual minorities or without? The intersection of drug
use and sexual minority rights may be an important component in a follow-up study,
since IDU is one of the driving forces in the Asian HIV epidemic. Beyrer, et al developed
four scenarios to characterize the different types of HIV epidemics among MSM in lowto middle income countries. Scenario four is defined as: "MSM transmission, IDU
transmission, and heterosexual transmission all contribute significantly to the HIV
epidemic. This is the complex context of much of South, Southeast, and Northeast
Asia."235 Thus some of the new HIV infections among MSM were not due to sexual risk
taking; rather it could be through sharing unclean injection equipment.
Controlling for differences in "gender identity" among MSM would also be an
important follow-up study. This study included transgender individuals as MSM, which
may have masked the relationship between sexual minority rights and HIV prevalence.
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Beyer, et al, (2010), supra note 8 at 142. "In scenario 1, MSM risks are the predominate mode of
exposure for HIV infection in the population. This scenario is seen across most of South America
and in multiple settings in high-income countries. [...] In scenario 2, MSM risks occur within
established HIV epidemics driven by IDU. This is the predominant epidemic context in Eastern
Europe and Central Asia. [...] In scenario 3, MSM risks occur in the context of mature and
widespread HIV epidemics among heterosexuals. This is the prevailing context across sub-Saharan
Africa" (at 142).
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Transgender individuals often face worse social exclusion than gender-conforming MSM,
which can limit their employment opportunities to entertainment and sex work. As such,
transgender individuals are generally considered at higher risk of HIV infection. Although
many studies included a "gender" breakdown in their univariate results,236 not every study
reported disaggregated data, making it challenging to run a sensitivity analysis on the role
gender identity plays in the correlation between SOGI human rights and HIV prevalence.
The second conclusion is that stronger human rights for sexual minorities was
correlated with better indicators of HIV prevention efforts. At the bivariate level, HIV
testing and HIV knowledge had moderate correlations with the SOGI Human Rights
Index, while inconsistent condom use and exposure to HIV prevention had weak
correlations. Although only inconsistent condom use remained statistically significant
after controlling for dominant religion and colonial legacy, this finding is very reassuring
considering the role unsafe sex plays in HIV transmission. Moreover, the effect of going
from perfect persecution (0.0) to perfect protection (1.0) on the SOGI Human Rights
Index had a substantial impact on the five variables once pooled together (see Figure 17
in Chapter 5).

The effect is even more pronounced and statistically significant if

Malaysia is excluded.
The proportion of MSM with recent HIV testing, adequate HIV knowledge, and
exposure to HIV prevention services all increase as the legal environment for sexual
minorities improves. This substantiates some of the anecdotal reports mentioned in the
literature review. For instance, the literature review demonstrated that MSM feared being
open and honest with their doctors, especially in countries that had hostile socio-legal
environments for sexual minorities.
236

This could lead to lower HIV testing uptake.

E.g. the proportion of respondents who identify as male, as transgender, etc.
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Likewise, countries that were supportive had developed niche men's health clinics and
services for MSM. Thailand, for example, has developed several sexual health centres
specifically for MSM, such as the Chai Rak Chai (Men Love Men) Clinic in Bangkok and
the Prevention of Infection in Man (PIMAN) Center in Chiang Mai.237
The third general conclusion - high quality comprehensive data on HIV
prevalence and prevention among MSM is sorely lacking - is abundantly clear from the
results of this study. Ideally, all States would include data on the five MSM-related
indicators to the UN General Assembly Special Session on HIV/AIDS (UNGASS). As
shown in Table 8 (Chapter 4), more than half of the countries under review failed to
adequately report on the MSM-related UNGASS indicators.

Even following the

extensive data collection process undertaken in this study, there was still an unacceptable
amount of missing data on HIV testing, HIV knowledge, and exposure to HIV prevention
services.

These three indicators constitute the bulk of HIV prevention work: reach

targeted at-risk populations; provide them with life-saving skills and knowledge; and
encourage changes in behaviour, including condom and lubricant use, fewer sexual
partners, regular HIV testing, and avoiding sex while under the influence of substances.
Effective policies to reduce HIV transmission among MSM and reverse the upward trend
seen across the region require accurate national data on these three indicators.

6.2 Policy recommendations
The main policy recommendation that logically follows from the previously
discussed conclusions and data analysis is to decriminalize homosexuality and remove
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Though only one study reported recent HIV testing in Thailand (35%), there were other studies that
reported lifetime HIV testing. Also, this low figure should not undermine the utility and importance
of having gay men's health clinics in a Southeast Asia country.

89

other discriminatory laws and practice in order to begin to see substantial improvements
in indicators of HIV prevention among a country's MSM population.

This corresponds

with the duty to respect and protect the right to health (including sexual health) of sexual
minorities. States violate this duty when their laws, policies, and official acts prevent or,
at the very least, dissuade sexual minorities from accessing HIV prevention services,
respectful medical care, confidential HIV testing; if they restrict access to accurate
information about HIV transmission and methods to prevent HIV exposure; and if they
fail to prevent abuses by private actors, such as healthcare workers.
In 2001, UN Member States agreed to "enact, strengthen or enforce, as
appropriate, legislation, regulations and other measures to eliminate all forms of
discrimination against and to ensure the full enjoyment of all human rights and
fundamental freedoms by people living with HIV/AIDS and members of vulnerable
groups."238 UNGASS developed a National Composite Policy Index (NCPI) to help
evaluate progress towards achieving this commitment. The NCPI is comprised of 53
yes/no questions, "including 15 questions that encapsulate the core components of a
rights-based approach and focus on the legal and policy environment, the availability of
HIV-related services, and vulnerable subpopulations."239 Gruskin, et al analyzed the
NCPI from the 2008 UNGASS reporting period for 133 countries. Their findings indicate
that while most countries have laws and policies that further the aims of the Declaration
of Commitment on HIV/AIDS, many countries also have laws and policies that impede
access to HIV services. South and Southeast Asia, for instance, where 71% of the
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UN General Assembly, Declaration of Commitment on HIV/AIDS. "Global crisis — global action ",
August 2,2001, UN Doc A/Res/S-25/2 at para. 58.
Gruskin, et al, "Human Rights in the Global Response to HIV: Findings From the 2008 United
Nations General Assembly Special Session Reports" (2009) 52:Sup 2 J. AIDS sl04 at sl05.
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countries reported obstacles to full universal access to HIV services for MSM.240
A simple comparison of the averages of the five HIV prevention indicators for
countries characterized as having a punitive legal environment for sexual minorities
(defined as having a SOGI Human Rights score below 0.5) to countries with a protective
legal environments (defined as having a SOGI Human Rights Index above 0.5), supports
this policy recommendation (Table 20).
Table 20: Comparison of HIV prevention indicators by legal regimes

HIV Prevalence
Inconsistent Condom Use
Recent HIV testing
Adequate HIV knowledge
Exposure to HIV prevention services

[percentages = mean]

Punitive Regimes

Protective Regimes

(SOGI Human Rights Scores <0.5)

(SOGI Human Rights Scores *0.5)

6.95%
62%
20%
71%
40%

6.4%
56%
35%
83%
50%

P-value
0.5991
0.1977
0.3928
0.0453*
0.1209

* statistically significant

The differences in averages between punitive and protective regimes presented in
Table 20 are abundantly clear. Decriminalize private and consensual sexual acts and
behaviour between members of the same sex is a logical first step toward this goal.
Removing gender non-conformity sanctions would also be an important step, though only
Malaysia and Pakistan, of the countries in this study, had sanctions against gender non
conformity. Taking these initial steps could result in significant improvements in terms
of health outcomes for sexual minorities, but ideally legislative changes will continue to
progress by adopting anti-discrimination protection and relationship recognition.
A second policy recommendation is that all states, even those with protective legal
regimes, need to increase the quality and coverage of MSM serological and behavioural
data. This is fundamental if a State plans to use evidence-based policy-making. Only by
having high quality empirical evidence can a State begin to fulfill the right to health of
sexual minorities. Policy-makers with authoritative data, political will, and the necessary
240

Ibid at 113.
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financial support will be able to implement effective policies that can facilitate the full
enjoyment of the right to sexual health among sexual minorities.
Looking at a recent survey of national strategic plans in Asia reveals a comforting
trend towards including MSM in most of the national HIV prevention strategies.
However, not all States that have included MSM in their national strategic plans have
allocated a budgetary line to meet their policy goals (see Table 21).
Tbble 21: Inclusion of MSM in national strategic plans and surveillance in Asia
Source: APCOM, MSM Country Snapshots (August 2010 version)241 [Shading indicates "No"]
Most recent
SOGI Human Rights
classification
Bangladesh
Cambodia
China
Hong Kong
India
Indonesia
Japan
Korea, South
Laos, PDR
Malaysia
Maldives
Mongolia
Myanmar
Nepal
Pakistan
Philippines
Singapore
Sri Lanka
Taiwan
Thailand
Timor-Leste
Vietnam

Repressive
Protective
Supportive
Full Recognition
Prohibitive
Supportive
Protective
Supportive
Neutral
Repressive
Prohibitive
Supportive
Repressive
Supportive
Highly Punitive
Protective
Prohibitive
Prohibitive
Protective
Protective
Supportive
Supportive

MSM included In
National HIV
Strategic Plan?
No

Budget for MSM In
National HIV
Strategic Plan?
No

Yes
No
Yes
Yes
Yes
Yes

Yes (0.61-1.49%)

No
No
Yes (- $4 million)
No
No

No

No

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes (1.8%)
Yes

MSM Included in
national serologlcaibehavloural surveys?
Yes
Yes (since 2005)
Yes
Yes
Yes
Yes
Yes
No

No

No

No

Yes
Yes

Yes (1.3%)
Yes

No
Yes (since 2008)
Yes (small samples)
No (except tor HIV)
Yes
Yes
Yes
Yes
Yes
No
Yes (by CDC)
No (front 2010)

No

No

No

No
No
Yes ($5.55 million)
Yes (6.2%)
Yes (2%)

No
Yes
Yes (10%)

One theory behind this apparent disconnect between punitive regimes having
included MSM in the national strategic plans (e.g. Malaysia, Myanmar, and Pakistan) is
to attract more international HIV prevention funding. For instance, in 2009 the Global
Fund to fight AIDS, Tuberculosis and Malaria adopted the Strategy in Relations to Sexual
Orientation and Gender Identity?42

It encourages States to consult with vulnerable

groups (e.g. the MSM community) in designing national or regional strategy plans. The
241
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Information compiled from the series of MSM Country Snapshots, via the AIDS Data Hub, online:
<http://www.aidsdatahub.org/en/component/acesearch/search?query=MSM+snapshot>.
The Global Fund to Fight AIDS, TB, and Malaria, supra note 146.
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resulting strategies would ideally contain specific programming for MSM that would
better reflect the needs of these groups. This could have pressured some countries to
adopt MSM-related programming in order to secure funding.

*

*

*

In the first chapter to this study, Figure 2 depicted the Commission on AIDS in
Asia's epidemiological projection if the status quo remains - a bleak future, one where
MSM accounted for half of all new infections by 2020. The Commission, however, also
offered a projection based on best practices:
Figure 18 - Projected annual new HIV infections in Asia (best practices model)
Source: Commission on AIDS in Asia, at 83
j
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Perhaps this "best practices model" is a best-case scenario. Perhaps it is overly optimistic.
Nevertheless, without making the important policy recommendation mentioned above in
the near future, the rising HIV infection rates will not likely stabilize or decline, at least
not until a viable vaccine and cure are made readily available. Through decriminalization,
greater emancipation, stronger human rights protections, and relationship recognition,
sexual minorities will be able to better access HIV prevention services and begin to fully
realize their human right to health, including sexual health.
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Guide to reading this Appendix
This Appendix contains the meta-analysis of epidemiological and behavioral studies and
the SOGI Human Rights score calculations for each country under review.
The meta-analyses of proportions are presented in graphs called forest plots. The figure
below will provide an example of how to read a forest plot. The studies included in the
meta-analysis are listed on the left and the proportions (written in decimal form rather
than as percentages) along with their 95% CI are on the right. The squares within the
forest plot vary in size proportionate to their sample size, and the horizontal line
represents the 95% CI. Approximately equal weight is assigned to each study using the
random-effect model, and the resulting combined average is at the bottom of each figures.
Example of a meta-analysis forest plot
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The SOGI Human Rights scores are calculated using the template presented in Chapter 4:
• Punitive items are assigned -1 EI if the item exists and 0 0 if it does not.
" Protective items are assigned +10 if the item exists and 0 0 if it does not.
The column to right contains a number within square brackets, e.g., [1], which refers to
one of the references that accompanies the template. The formulae for calculating the
SOGI Human Rights score is included on each template along with an assessment of the
legal regime. Changes in legislations or policy that occurred during years in which
epidemiological and behaviour data are available are indicated with an asterisk (*).
COUN IKY (SIMPUHLD tXAMI'lt
SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (<2 years in jail)

-10 0 •

REFERENCES:

OHtlD

Same-sex marriage/civil unions
Protective Points =

+0

TOTAL POINTS •

SwunoiumTATiDji a BTQUMMNM Humwi msmi SOT.
_

jii

immmm

0.333

0.5

[1]
[2]

ID

Punitive Points = L-t

1
[2]

Description [abbreviate citation]
Description [abbreviate citation]
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BANGLADESH
BANGLADESH
Study
NFI (2000)
NFI (2001)
NFI (2003)
NASP (2003)
NASP (2004)
NASP (2005)
NASP (2007)
NASP (2008a)
NASP (2008b)
NASP (2008b)

Inconsistent
Condom Use
108/156

HIV Testing
(past year)

Adequate HIV
Knowledge

No data

108/200

No data

183/198
383/399
1,529/1,639
1,588/1,783

No data

No data

8/1,951

73/195
139/400
1,308/1,853
1,426/1,950

No data

No data

No data

No data

No data

No data

No data

No data

No data

No data

No data

No data

No data
No data

512/631
1,094/1,169

34/799
83/1,269

0.25%

89S

3.IX

732/799
1,063/1,269
65K

372/799
266/1,269
48%

HIV
Prevalence

Year

2000
2001

No data

2002
2002

No data

No date

4/2,399
3/2,276
5/1,531
5/1,038
3/1,481

2003
2005
2006
2007
2006
2007
COMBINEO:

Dependent Variable 1: HIV prevalence

No date
No data

Exposure to
HIV Prevention

No (iata

1,182/1,853
1,243/1,951

Dependent Variable 2: Inconsistent condom use
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SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)

-ID 0 0

(1)

Penalty for homosexuality (lashings)

-ID 00

[1]

Penalty for homosexuality (>10 years in jail)

-10 0D

[1]

Penalty for homosexuality (2-10 years in jail)

-IB on

[1J

Penalty for homosexuality (<2 years in jail)

Discriminatory laws & practices

-10
-10
-1 •
-10

Reservations / not party to ICCPR & ICESCR

-ID 00

[4]

Penalty for homosexuality (fines)
Gender non-conformity sanctions

[1)

on

[1]

00

[2,9]

on

[3]

[1]

Homosexuality is criminalized in section 377 of
the Bangladesh Penal Code (1860): "Whoever
voluntarily has carnal intercourse against the order
of nature with any man, woman or animal, shall be
punished with imprisonment for life, or with
imprisonment of either description for a term
which may extend to ten years, and shall also be
liable to fine.
Explanation. Penetration is
sufficient to constitute the carnal intercourse
necessary to the offence described in this section."

[2]

Gender non-conformity is not penalized.
Transgender people use hormones and/or have
surgery to change their gender, but it is hidden and
they cannot do it legally: [Premangshu Sarkar]

[3]

Section 54(1) of the Criminal Code of Procedure
(1898) gives the police the power to arrest without
warrant. It has been documented that police use
this provision more than sec. 377 to harass
homosexuals: [Imaan & Alam (2008) p. 28; and
IRB, "Bangladesh" (2010)]

-5

Equal age of consent

0 0 +1EJ

[1]

Supportive laws & policies

0 0 +1D

[31

Anti-discrimination protection

0 0 +1D

[6]

Sex reassignment options available

0 0 +lO

[2]

Recognizes new or third gender (e.g. ID)

0 0 +1D

[2,7]

Right to marry/civil unions for Transgender

0 0 +1D

[1]

0 0 +!•
Same-sex marriage/civil unions
Protective Points = +1

[1]

•

Gender-neutral sexual offences protection

+

0D +10

m

Ratified ICCPR & ICESCR

o

Punitive Points =

0D

REFERENCES:

[4]
[5]

Although the Constitution guarantees freedom of
speech/assembly, the presence of section 377 of
the Bangladesh Penal Code prohibits or restricts
the freedom of speech/assembly of LGBT as
LGBT. [Premangshu Sarkar]
Deportation is listed as a penalty by several
secondary sources: [wikipedia "LGBT rights in
Bangladesh"; Pudasaini (2008); and IRB,
"Bangladesh" (2010)]

TOTAL POINTS = -4

SfXUALDMENWnON ft
neutni t

K-j-

[4]

Acceded to the ICCPR (2000) and acceded to the
ICESCR (1998): [treaties.un.org]

[5]

Only a female person can be victim of rape
according to section 375 the Bangladesh Penal
Code (1860).
Although sections 372 and 373 of the Bangladesh
Penal Code (1860) prohibit the selling and buying
of minors for prostitution, which is gender neutral,
the explanations use "female person" as an
example.

[6]

"No laws or regulations in Bangladesh specifically
protect most-at risk populations [e.g. MSM] from
discrimination. Section 377A of the Bangladesh
Penal Code criminalizes and punishes consensual
sex between adult men. The law is silent on
TGIhijra issues, which creates situations where
TG face multiple forms of discrimination.":
[WHO (2010) p. 40]

[7]

In 2008, a Bangladesh court ruled that transgender
people are fully-fledged citizens and have the right
to vote. Prior to 2008, transgender people had
difficulty voting due to the gender on their ID.
However, this change occurred after the years for
which epidemiological and behavioural data is
available
(2000-2007):
[GayLawNet
"Bangladesh"; and PinkNews (2008)]
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CAMBODIA
CAMBODIA
Study
Year
Glrault, et al. (2004)
2000
Catalla, et al, (2003)
2002
Sophead, et al. (2008); &
Phalkun, etal, (2006)
2005
Chhorvann & Liu (2007);
& Chhorvann (2008)
2007
COMBINED:

HIV
Prevalence
29/206

Inconsistent
Condom Use
99/206

HIV Testing
(past year)

No data

No data

28/548
No data

9%

Exposure to
HIV Prevention

"ever"

Adequate HIV
Knowledge
180/206
326/370

244/548

115/548

Wrong format

No data

317/729
45%

446/729
40%

Wrong format

88%

499/729
68%

Dependent Variable 1; HIV prevalence

"ever"

No data
No data

Dependent Variable 2: Inconsistent condom use
0.14(0.10,0.20}

Glnul. «taL(2004)-200D

Soffttaa, el«.<2006); 4
PMmi, at *(2000)-2005

<*•*, tf K (2004)-2000

049(0.41,059

3ophe*t«t*<200eu
Rnftun,**. (2006)-2005

0.49(04010.49}

0.03 (003,0.07)

CWnvannt Liu (2007),
ft CMornm (2008) >2007
• 0.09 (0.03,0.2(9

PstoofewetodiM

0.00

4-

AOS
0.10 0.13
020
pfpportoi (99KcondMnot Mivm O

0302 01432
0.472 0.512 0.592
proporiton (9991conftftnce MmO

Dependent Variable 3: HIV testing (past year)
8aphNtf,tf*<2OO0k*
Phafcun,**. (2006)-2005

0.45(042,0.47)
P*0#(P*0.30«J

Dependent Variable 4: Adequate HIV knowledge

0.21(0.10,0.2$

OMel A (2004)-2000

007(0.62,092)

CaMfe, at*{2003)-2002

0.99(0.94, 091)

CWwrv*wiALw(2007>,
IChhorvann (2008) - 2007

0.61 (0.X,0.99

• 0,40 (0Jf2, 0.79)
P-toohw»Mm

do oV ' di'' ' do oi
proportion (99* confidence intavaQ

P*tOO*W*tMtn

o'ti ' b.ti afei ate '' 646 ' ' 6.is
proportion (93% co»uMW>ce MervO

Dependent Variable S: Exposure to HIV prevention services
ahmmtuupeen

0.72

•CWwwra <2008)-2007

eomblnad

0.96(0.99.0901

-OM (0.93,0.7%
P**»*»«»*•>

I '' 1 ' I '1 1• I 1 ' 1 ' I 1 1 1 ' I
0.t4
Oft
ass
0.70
0.72
proportion (WW aMMonc*Morraa
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SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
-ID
Penalty for homosexuality (lashings)
-ID
Penalty for homosexuality (>10 years in jail) - I D
Penalty for homosexuality (2-10 years in jail) - I D
Penalty for homosexuality (<2 years in jail)
-ID
Penalty for homosexuality (fines)
-ID
Gender non-conformity sanctions
-ID
Discriminatory laws & practices
-IB
Reservations / not party to ICCPR & ICESCR - I D
Penalty for homosexuality (death penalty)

Punitive Points =

Sex reassignment options available
Recognizes new or third gender (e.g. ID)

ob

Right to marry/civil unions for Transgender

ob

Same-sex marriage/civil unions

ob

Gender-neutral sexual offences protection
Equal age of consent
Supportive laws & policies
Anti-discrimination protection

Protective Points =
TOTAL POINTS =

[1]
[1]
[1)
[1]

+1B
+IB
+i0
+IB
+m
+10
+in
+in
+in

[1]

Homosexuality is legal in Cambodia.

[2]

Appears to be none. Katoey/Drag Queens exist
throughout Cambodia. For instance, in 2001,
Cambodia hosted their first and only
Transvestite Beauty Contest: [Prom Penh Post]

[3]

The Cambodia Center for Human Rights reports
that GLBT face discrimination and abuse from
employers and State insitutions such as local
authoriteis and police: "homosexual males are
targed and exploited by police for financial gain.
(...) Transgender sex workers have been subject
to discrimination and and sometime sbrutal
absueby police.": [CCHR (2010) p.16-17]

[4]

Acceded to both the ICCPR (1992) and the
ICESCR (1992): [treaties.un.org]

[5]

Article 8 of the Law on Suppression of the
Kidnapping, Trafficking and Exploitation of
Human Persons (1996): "Any person who
commits debauchery acts onto a minor person of
below 15 years old, even if there is consent
from the concerned minor person or if upon
buying such minor person from somebody else
or from a head of the prostitutes, shall be
subject to punishment from ten (10) to twenty
(20) years in prison ..."

[11
[1]
[2]
[3]
[4]

-1

0D
on
on
on
OB
on

Ratified ICCPR & ICESCR

OB
OB
0B
0B
0B
0B
0B
on
OB

REFERENCES:

[4]
[51
[5]
[6]
[7]
[81
[8]
[91
[91

This provision indicates an equal age of consent
(15 years old) as well as protection for boys and
girls from sexual exploitation.

+5

+4

•m

Article 5 "Rape" of The Law on Aggravating
Circumstances of Crimes (2001): "(I) Anyone
who rapes or attempts to rape another person of
either sex shall be guilty of the rape crime and
shall be liable to a punishment of imprisonment
from 10 years to 15 years. (2) Rape is an act in
all forms of penetration of the genital organ or
other means carried out through cruelty,
coercion, or surprise."
Article 33 "Rape" and Article 42 "Indecent
Assault" of the criminal provisions by the
United Nations Transitional Authority in
Cambodia (UNTAC) are also gender-inclusive.
[6]

0.0(10

0.333

0.889

[8] Some sources suggest that sex reassignment is performed in
Cambodia. For instance, Popi (the winner of the the 2001 Miss Gay
Cambodia beauty contest) had her breasts done in Phnom Penh in
2004, and had genital construction surgery done in Bangkok in
2006: [Phrom Penh Post]
[9]

However, the Cambodian Center for Human
Rights stated that the government has banned
gay foreigners from adopting children, though
the law is not yet in effect: [Robert Finch]

"The Constitution defines marriage to only be between a man and a
woman, same-sex marriage can still be officiated over in religious
ceremonies.": [CCHR (2010) p. 19; and wikipedia "LGBT rights in
Cambodia"]
Although same-sex marriage is not officially recognized, there was
one public wedding between two women on March 12, 1995. "The
event did not draw negative reactions, only a great curiosity, to the
point of 250 people to assist with the Buddhist ceremony, including
high officials from the province.": [Laurent (2005) p. 191]

Annual pride festivals in Phnom Penh since
2003: [wikipedia "LGBT rights in Cambodia"].
The first gay bar opened in 1999: [IRB,
"Cambodia" (2003)] Some sources indicate
that same-sex couples can adopt: [Dr. Abbot
(2011); and wikipedia "LGBT rights
in
Cambodia"]

There also an increasing number of NGOs
working with sexual minorities, such as
Rainbow Community of Kampuchea, CCHR,
and the Khmere HIV/AIDS NGO Aliance
[7]

Appears to be no legal protection from
discrimination based on sexual orientation or
gender identity.
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Study
Year
II, X. et al (2001)
1999
Qu, et al. (2002)
2001
Wang, Q. & Ross (2002)
2001
Choi, et al. (2003); Choi, et al. (2004); Choi, et
al. (2006a); & Liu, et al. (2005)
2002
Zhang, D.etal. (2007)
2002
Jiang, et al. (2006)
2003
Gu, Y. et al. (2004)
2003
Chu, et al. (2006)
2004
Ma, X. et al. (2007): & Ma, X et al. (2006)
2004
He, et al. (2006); & He, et al. (2008)
2004
Zhang, D. et al. (2007)
2004
Lau, et al. (2009)
2005
Liu, et al. (2006)
2005
U, X. et al (2006); U, X. et al. (2008); Ruan, Y.
et al. (2007); & Ruan, Y. et al. (2008)
2005
Ma, X. et al. (2007): & Ma, X et al. (2006)
2005
Xu, J. et al. (2007)
2005
Zhu, et al. (2007)
2005
Xing, et al. (2008)
2005
Choi, et al. (2006b); 8< Choi, et al. (2007)
2005
Lai, Y. et al (2006)
2005
Lau, et al. (2008)
2006
Xu, H. et al. (2006)
2006
Xiao, et at. (2010)
2006
Ma, X. et al. (2007)
2006
Ruan, Y. et al. (2009b); & Wang, C. et al. (2008) 2006
Zhang, X. et al. (2007)
2006
Feng, L. et al. (2009)
2006
He, et al. (2009); & He, et al. (2008)
2006
Zhang, F. et al. (2008)
2006
Zhang, D. et al. (2007)
2006
Zhang, H. et al. (2010)
2006
Lau, et al. (2009)
2006
U, Y. et al. (2007)
2006
Guo.H.etal. (2009)
2006
Ma, J. & Guo, J. (2007b)
2006
Wong, F. et al. (2008)
2006
Ruan, Y. et al. (2009a)
2007
Zou, et al. (2010); & Zou, et al. (2008)
2007
Feng, Y. et al. (2010); & Feng, Y. et al (2008)
2007
Feng, L. et al. (2009)
2007
Xiao, et at. (2009)
2007
Ruan, S. et al. (2009); & Ruan, S. et al. (2008) 2007
Tao (2008);& Tao, et al. (2008)
2007
Behringer (2008)
2007
Chen, et al. (2008)
2007
Hong, et al. (2009)
2007
Feng, T.-J. et al. (2008)
2007
Liu, et al. (2009) & Ha, et al. (2010)
2007
Guo, Y. et al. (2009)
2007
Guo.H.etal. (2009)
2007
Zhong, et al. (2009)
2008
Ruan, S. et al. (2009)
2008
Xu, J. et al. (2011)
2008
Yang, et al. (2010)
2008
Yang, et al. (2010)
2008
Tao (2010)
2008
Cal, et al. (2010)
2008
COMBINED;

HIV
Prevalence
No data
No data
No data

4/481
2/154
0/144
2/202
No data

5/325
0/320
3/320
No data

4/250
17/526
26/427
4/228
2/121
No data

7/477
No data
No data

13/1,384
146/4,983
37/540
26/541
16/753
No data

7/423
No data

15/674
No data
No data

2/264
14/296
62/433
No data

13/507
20/420
49/538
131/1,044
182/1,692
3/428
18/1,617
4/468
No data

42/1,146
46/1,376
No data

12/204
11/137
20/379
15/500
13/436
19/416
7/286
6/118
21/394
3.25%

Inconsistent
Condom Use
191/310
158/187
169/353
175/284
153/215
66/144
278/313
238/481
152/325
110/201
248/397
183/332
46/115

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV
Prevention

No data

No data

No data

"ever"

116/211

No data

No data

No data

No data

''ever'*

367/481

Wrong formal

No data

No data

No data

"ever''

No data

No data

"ever''

192/342

162/342

No data

No data

No data

"ever"

No data

No data

16/201

Wrong format

No data

No data

No data

No data

97/387

326/387

255/387

No data

No data

No data

228/361
230/427
117/216
63/100
211/372
183/332
267/477
399/730
240/1,384

No data

No data

74/541

No data

No data

No data

'ever"

Wrong format

No data

"ever"

Wrong format

No data

No data

257/372

Wrong formal

No data

Wrong format

No data

"ever"

143/203
776/896

No data

"ever"
No data

No data

No data

No data

"ever"

3,627/4,983

No data

221/540
79/541
302/753
536/1,000
213/423
99/146
405/647
34/136
136/278
96/202

No data

"ever"

No data

No data

"ever"

No data

No data

No data

No data

No data

"ever"

Wrong format

719/1,000

No data

Wrong format

No data

No data

187/212

No data

No data

No data

No data

33/218
126/316

No data

No data

"ever''

276/316
224/264

247/316
142/264

No data

No data

No data

No data

No data

"ever''

No data

No data

60/208
71/507
163/270
237/386
551/1,044
873/1,692
281/428
826/1,617
235/450
173/284

"ever"

No data

Wrong format

"ever'

No data

Wrong format

"ever"

No data

No data

No data

Wrong format

No data

"ever"

Wrong format

500/1,692

Wrong format

751/1,044
1,021/1,692

"ever"
No data

No data

No data

No data

No data

No data

No data

No data

No data

127/293
69/133

No data

Wrong format

No data

"ever"

181/204

No data

No data

No data

No data

No data

231/379
170/500
231/286

56/379

Wrong format

282/379

No data

No data

No data

No data

418/436

No data

No data

No data

No data

No data

108/286
67/118
156/394
52%

No data

No data

No data

59/118
174/394
27%

No data

82/118

287/394
79%

59%

"ever"

Wrong format

Wrong format

488/1,617

No data
Wrong format

1,095/1,617
137/468

No data

No data

Wrong format
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Dependent Variable 3: HIV testing (past year)
—-

Ha, at at (2000); *Ha, at* {2008} - 2004

.

Lau. «*(2000)-3006

-•4-

—-

Zfcmo. H. at at (2010) - 2006
Uu, at 4(2000)-2000

•
•

—

•

Xiao, at at (2000)-2007

•

Tao (2008). 4 Tfc), at at (2000)-2007

—

2hM0, at M. (2000)-2000

!

1*0(2010)-2006

:

Cat. at*.(2010)-2000
....
• -*
camxnaa

"4"

02
0.4
04
pmportlon(99*cot*MmmMmal)

OS

O.M (0.03,0.13)
0.25(0.21,030)
015(0.11, OH)
040(034,049)
aX (0.210.32)
O.X (0.X, 0.32)
aiwuo.ty
0.30 041,0.SO)
0.44(0.39,0.49)
0.27(0.21,034
09

Dependent Variable 4: Adequate HIV knowledge
Qu, at ai. (2002) - 2001
Chol.atatGJ
Ctot atai. (200

iMSSW-ax*
Qu, Y at aL (2004) • 2003
lau, at al.(2000)-2005
Xing, at aE. (2000)-2005
Lai, V. at ai. (2006)-2005
Lau.. at al. (2000)-2000
Xiao at al. (2000)-2006
Zhang, F. (2008) - 2000
Lau, at * (2000)-2000
U, Y. at al. (2007)-2000
Guo.Y at* (2000)-2007
Xu, J. at at (2011) - 2000
Cat, at al (2010) -2000

annum

0.55(0.48,062)
0.760.72,0100
0.56(0.91,061)
0.64 {0.60,0.89
069(064, 074)
——
0-70(0.64.0.77)
0,67(0,64,0.89}
0.73(072,074)
•
066(0.83,0.92)
0.67(065, 069)
0.85(0.60,0.93)
089(0.64. 093)
—— 096(094.096}
0 73(0.66,0.77)
——
0.79(073,0.64)
. . . . 1 1 1 ) • 1 \ P*W.3X(P*Q.0001)
0.6
06
1J0

1 . . . .
014
proporttM (99N conManeaMarvao

Dependent Variable 5: Exposure to HIV prevention
Gu,Y. at*. (2004)-2003
Latt,, at *.(2008)-2006

Fang, Laid.(2008)-2008
Lau. al* (2008)-2008
U. Y. at * (2007) • 2006
Fang. L atal. (2009)-2007
Xiao.at* (2009)-2007
T»Ta?a?C2oliS)-2007
Bahtngar (2008)-2007
Zhang. **. (2009) • 2008

Tin (2010)-2008
comMwd

047(041,053)
0.81(0.61,0.71)
0.1* (0.11,0.17)
0.72(0.09, 075)
0 79(0 73. 0839
0.9* (OM,0.90
0 77(0.69,0.73)
090(036,063)
066(065,0 70)
029(0.25, 0.34)
0 74(0 70,0 79)
0.99(0.60,0.78)
OX (0.49, 0.6$)
1 1 • • • • i • * ' ' I *P = 96.9H(P=0.0001)
aS 04 as as ID
praporttoo (S9N conMMca Mm)

102

CHINA

REFERENCES:

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX

Penalty for homosexuality (death penalty)

-ID 00

[1]

Penalty for homosexuality (lashings)

-ID 00

[1]

Penalty for homosexuality (>10 years in jail)

- i n 00

[1]

Penalty for homosexuality (2-10 years in jail) - I D 0 0

ID

Penalty for homosexuality (<2 years in jail)

-ID 00

[1]

Penalty for homosexuality (fines)

-ID 00

[1]

Gender non-conformity sanctions

-ID 00

[9]

Discriminatory laws & practices

-i0 on
-10 on

[3]

Reservations / not party to ICCPR & ICESCR

Punitive Points =

-2
[4]

Gender-neutral sexual offences protection

0 0 +in

[51

Equal age of consent

0D +10

[7]

Supportive laws & policies

0 0 +1D

Anti-discrimination protection

0 0 +1D

[8)
[8]

Sex reassignment options available

0D +10

[9]

Recognizes new or third gender (e.g. ID)

0D +10

[9]

Right to marry/civil unions for Transgender

0D +10

[10]

Same-sex marriage/civil unions

0 0 +1D

[10]

TOTAL POINTS =

+2

[2]

Police harass sexual minorities by using the
prostitution laws and publication licensing
regulations: [Mountford (2009) p. 18-22]
China tightly controls freedom of assembly and
speech pertaining to sexual orientation. Art.
10.1 of the Film Censorship Regulation (1997)
states that any scenes portraying homosexuality
should be cut and corrected: [Godwin (2010) p.
61-62; inter alia]
"In December 2005, the police shut down
Beijing's first ever gay and lesbian cultural
festival.": [RRT, "China" (2007)]

I

0 0 +1D

+4

Homosexuality was decriminalized in 1997 with
the repeal of the "hooliganism" law.

[4]

Ratified ICCPR & ICESCR

Protective Points =

[1]

In 2005, China banned foreign homosexuals
from adopting. The same probably applies to
domestic adoption. Artificial insemination is
banned in general in China: [Mountford (2009)
P. 30]
[3]

Ratified the ICESCR (2001) and signed the
ICCPR (1998) but has not ratified it yet:
[treaties.un.org]

[4]

Only women can be victims of rape (Art. 236)
or sexual assault (Art. 237) according to the
Criminal Law of the People's Republic of China
(1997). On May 9, 2010 China had its first case
of a man raping another man, but since men
cannot be "rapped" the offender was only
convicted of causing intentional injuries:
[Onelndia News (2011)]

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS SCORE:
neutral
Total Points divided by18. \ - | SOGI HR Score
+2
T
18 I * 1
0 611
0.5 •a^IFC-

According to Interpol's Child Sex Abuse
website, China criminalizes fingering or sodomy
against minors boys and girls under fourteen
(14): [interpol.int "China"]
The prostitution provision in section 8 of the
Criminal Law of the People's Republic of China
(1997) are gender neutral except for the
provisions regarding children under 14 which
apply only to girls (Aits. 358-360).

j5
X

In 2004, China heard its first gay prostitution
case: [China Daily (2004)]

-

c..

0.000

0.333

0.5

[5]

Age of consent is 14 for everyone.

[6]

"China has no national laws protection people
from discrimination on the grounds of sexual
orientation or transgender status.": [Godwin
(2010) p. 58]

[7]

"In 2003, a circular issued jointly by the
Supreme People's Court and the Ministry of
Health established the procedure for transgender
people to change their gender designation in
their household registry and marry a person of
their previous sex.": [Godwin (2010) p. 59-60]

[8]

Sexologist, Dr. Li Yinhe submitted a draft law
allowing same-sex marriage to the Chinese
Parliament five times unsuccessfully in 2003,
2005, 2006, 2008, and 2011: [RRT, "China"
(2007); IRB, "China (2005), inter alia]
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HONG KONG (<2006)
Study
Year
Lau & Wong, W.S. (2002);
& lau, et al. (2002)
2000
LAU, et AL. (2004A); LAU, et
al. (2004b)
2001
SPP-CHP (2010)
2001
SPP-CHP (2010)
2002
SPP-CHP (2010)
2003
SPP-CHP (2010)
2004
Wong, C.& Tang (2004)
2004
SPP-CHP (2010)
2005
COMBINED:

HIV
Prevalence

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data

No data

13/85

46/83

No data

No data

38/63

40/292

255/292

18/292

1/107
1/130
2/223
6/332

No data
No data
No data

No data
No data
No data

No data
No data
No data

No data
No data
No data

No data

No data

35/72

12/483
1.85%

No data

No data
No data

No data
Wrong format
No data

No data

No data

54%

42%

73%

6%

Dependent Variable 1: HIV prevalence

Dependent Variable 2: Inconsistent condom use

8PP-CHP (2010)-2001

00093 (0.0002,0.0319

SPP-CHP (2010)-2002

ooon<0.0002,0.001)

SPP-CHP (2010)-2003

0.0000 (00011A03M9

SK^CHP 0010). 2004

0.0181 (0.0067. aom

SPMHP <2010)-2005

00949(0 0129.004X$

AOI

Wong. C» Tang (2004)-2004

0J9 (037,0.6$)

034(043,0*1)

OOE

PWWtOR {90% OOnAdMM HOfifOQ

Dependent Variable 3: HIV testing (past year)
_
U

015(0.00, 0.2$

•

Latitat (2004a) - 2001

0.60 <047,07J)

f**o%F>*oje9i)
AOI

pnpaHoa (99* CANMMOTMMVSQ

Uu » Wono (2002); *
Lau, «lal(2002)-2000

Uu.tttf. (2004b)-3001

cam front, 00206)

-4"
ooo

\

\/

Dependent Variable 4: Adequate HIV knowledge
Lau t War* (20QB);1
L6U. «t*(20Q2).2000

042(0.(0.0*2}
P=tootowatudi94

conbM

0.3

Dependent Variable 5: Exposure to HIV prevention services
OJJO (0.0*, 0.19

0.06(0.04,0.f«

0.049 0.064
a 060
fvopafttw (99H cortUmc9 MvwO

0.032

•

Lau. Hal (2004b)-2001

02 <U 0.6 08 1.0
pnpottkinf^icoiMoncmMarvaO

Iw.at* <2004«>-200i

030(044,066}

071 (0-63.076)

ao

0016

No data
No data

0.8? (mm)

/\

073(0.36,0.97)

\/
0.7

0.9
at
praparttoff (95N OOOMMM Mtta0

Psfoofrwdudbj

f.O
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HONG KONG

HONG KONG (>2006)
Study
Year
SPP-CHP(2010)
2006
Mak, et al. (2008); 8. SPP-CHP
(2007)
2007
SPP-CHP (2010)
2007
Gu, J. et al. (2011)
2008
Lau, et al. (2008)
2008
SPP-CHP (2009); & ACA (2010) 2009
SPP-CHP (2010)
2008
SPP-CHP (2010)
2009
COMBINED;

HIV
Prevalence
10/610

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data

No data

No data

No data

37/859
17/723

232/859
No data

No dais
No data

No data
No data

No data

154/389
36/65
105/414

153/389
44/280
300/843

221/389

No data
No data
No data

762/843

89/280
610/843

No data
No data

No data
No data

No data
No data

No data
No data

35%

30%

76%

52%

No data

37/843
15/905
18/909
2.7*

Dependent Variable 1: HIV prevalence

Wrong format

Dependent Variable 2: Inconsistent condom use

0.01* {00010.030S

SPP-CHP (2010) - 2006

M*»ot*(200eX&
SPP-CHP <2007} >2007

0.043 (0.031,0.098$

SPP-CHP (2010) - 2007

0.024 (0.014,0.037)

SPP-CHP (2010)-2006

0.017(0.009,0.027)

SPP-CHP (2009); &
ACA (2010) - 2009

0044 (0.031,0.060)

SPP-CHP (2010)-2000

Mak.«t« (20061*
SPP-CHP (2007). 3007

0.27(0.24.0.30)

Gu, J. at *(2011)-2006

0.40(0.33, 0.45)

Lau, «t *(2006)-2006

039(043,088)

SPP-CHP (2008k 4
ACA (2010)-2000

023(0.21.0X9

0.020(0.012,0.031)

0.33(026, 0.45)
? =9T9* (T*=0.0001)

0.027(0.019.0.038)
P=7M* (P=OOQQ3)

»' ' 062

Q.bd ' ' 008

al»

proportion (99* conMtoot MtarwQ

pryreicw fKW gpfMWwyc t (nfwvifl

Dependent Variable 3: HIV testing (past year)

Dependent Variable 4: Adequate HIV knowledge

- 0.39(0.34, 0.44)

Gu, J«taL (2011)-2008

(2011)-200®

Uu, •( A (2006)-2008

0.18(0.110.21)

SPP-CHP (2008),1
ACA (2010)-2006

038(0.32,0.39}

SPP-CHP (2009); 4
ACA (2010)-2000

030(0.16, 0.431
P^984%(P=0.0001)

-4ai

02

64

03

pnpartto(95%cortU9fK9lnt9rv90

05

0.32(0.28,038)

mm

SPP-CHP (2009); 4
ACA (2010) - 2009

TMTINA

/

\
1' ' ' ' 1 ' ' • ' 1 ' '
0.0
2
0.4

/

)

<31
0.8
0.0
pn>portk>n<99*cott§<*nc*lntmv0

as

07

072FB69,075)

052(0.15. 088)
P*to0f9W8tvdb3
1.0

o»

*0

jmporttai (KMccMfcfcne* Mar

Dependent Variable 5: Exposure to HIV prevention services
Lau,«taf. (2006)-2006

p = ioo***utam
10
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HONG KONG

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX

Penalty for homosexuality (death penalty)

-in 00

[1)

Penalty for homosexuality (lashings)

-ID 00

[1]

Penalty for homosexuality (>10 years in jail)

-1 • 0 0

[1]

Penalty for homosexuality (2-10 years in jail) -1 • 0 0

[1]

Penalty for homosexuality (<2 years in jail)

-ID 00

[1]

Penalty for homosexuality (fines)

-ID 00

[1]

Gender non-conformity sanctions

-ID 00

[6]

Discriminatory laws & practices

-ID 00

n/d

Reservations / not party to ICCPR & ICESCR

-!• 00

[21

Ratified ICCPR & ICESCR

0
0 • +10

[2]

Gender-neutral sexual offences protection

0 • +10

[3]

Equal age of consent

0 0 +10*

[4]*

Supportive laws & policies

0 0 +10*

[4,5]*

Anti-discrimination protection

0 0 +10*

[4]*

Punitive Points =

Sex reassignment options available

0D +10

[6]

Recognizes new or third gender (e.g. ID)

0D +10

[6]

Right to marry/civil unions for Transgender

0 0 +1D

[7]

0 0 +1D
Protective Points = +4 +7*

[8]

Same-sex marriage/civil unions

TOTAL POINTS = +4

REFERENCES:
[1]

Private, non-commercial, consensual sex
between men has been legal in Hong Kong
since 1991.

[2]

As a former British Colony, Hong Kong is
party to the ICCPR and ICESCR.
Both
continue to be in force in the Hong Kong
Special Administrative Region, as per article 39
of the Basic Law (1997): [treaties.un.org]

(3)

Article 118A of the Crimes Ordinance
criminalizes "non-consensual buggery", with
the same penalty as rape (which is gender
specific: the victim is female). The prostitution
laws in Articles 130-137 of the Crimes
Ordinance apply to both men and women
equally.

[4]

According to Articles 118C and U8D of the
Crimes Ordinance (Cap. 200), the age of
consent for "buggery" (anal intercourse) is 21
and applied to both men and women. The age
of consent for "intercourse with a girl", on the
other hand, is only 16 (Art. 124).
However, in 2005, a Court ruled that the age of
consent laws were discriminatory and
unconstitutional since they violated the Hong
Kong Bill of Rights Ordinance (1991) and the
Basic Law (1997). The Court interpreted "other
status" in Art 1 (Entitlement to rights without
distinction) and Art 22 (Equality before and
equal protection of law) of the Bill of Rights to
include sexual orientation. This case was
upheld by Hong Kong Court of Appeals in
2006. Therefore, since 2006, the age of consent
for sex is equal (16) and sexual minorities have
some
protection
from
State-based
discrimination but not from private actors:
[Leung v. Secretary of Justice]

+7*

Similarly, in 2007, the Hong Kong Court of
Final Appeal and in 2008 the High Court of
Hong Kong made rulings against the
government for discriminating between samesex couples and opposite sex couples.

43

I
0.333

[7]

(5]

0.5

Without changing the birth certificate a post-operative transgender
cannot legally many someone of their previous gender. This was
upheld in 2010 in W v. Registrar of Marriages: [Godwin (2010) p.

The Hong Kong office of the United Nations
High Commission for Refugees (UNHCR)
reports that refugee protection has been granted
to sexual minoriteis: [Christine Line]

60]

(81

Sec. 40 of the Marriage Ordinance states that a valid marriage is the
"union for life of one man and one woman to the exclusion of all
others." Therefore, same-sex marriages are not permitted.

[n/d] no points are assigned for missing data.

Although not legally binding, the Home Affairs
Bureau adopted the Code of Practice Against
Discrimination in Employment on the Ground
of Sexual Orientation in 2005. They also
established the Gender Identity and Sexual
Orientation Unit in 2005, which tries to
promote equal opportunities for sexual
minorities: [IRB, "Hong Kong" (2008)]

Since 2005, there have been annual gay rights
marches.
[6]

Transgender individuals can legally undergo
sex reassignment surgery, and they can change
all their documents except their birth certificate.
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INDIA (<2005)
Study
Year
Gupta, et al. (2006)
00-02
NAZ (2000)
2000
Go, et al. (2004)
2001
Seita, et al. (2006)
2001
NACO (2002)
2002
Srlnlvasen, et al. (2004)
2002
Palwade, et al. (2004)
2003
Daridona, et al. (2005);&
Dandona, et al. (2006)
2004
Hernandez, et al. (2006)
2004
Kumta, et al. (2010)
2004
COMBINED («2005):

HIV
Prevalence
22/114
8/67
3/46
40/150
No data

20/150
262/1,684
No data

S7/583
104/831
15%

Inconsistent
Condom Use
83/114
279/436

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

Mo data

Wrong format

No data

No data

396/600

No data

No data

"ever' 1

No data

No data

81/140
564/1,093
93/150
1,184/1,700

"aver"

Wrong format

No data

''ever"

1,148/1,387

365/1387

No data

No data

No data

No data

No data

No data

No data

Wrong format

No data

No data

Wrong format

No data

No data

No data

No data

No data

75%

26%

3423/6121
554/583
136/545
62%

Dependent Variable 1: HIV prevalence
Gupta. **<200B)-2SQH&
NAZ {2000)*2000
GO. •**(30041-2001
Safe, ft*(2006)-2001
aWMMn, al*<2004) - 2002
P*mfe«t«.(20D4>-2Q03
HimandK. ai* Q006) -20M
Kurata.««. (2IH0)-20t»

Dependent Variable 2: Inconsistent condom use
a»fRKLtM
Of? #09.023
n ot not. o m
air mat o*i
aTTANTM

a««M.o.ffl
o.io <oar.ti.iz
oumio.ofs
a isanQ.m
P.«t.9*(F-00<»1J

Gum. M rt. (2005). 300040
9MU. Mat. (2006)-2001
M*COGQ02)-20(B
(2004)-2002
M i (2004) - 2003
Dmk»,aai.<2GOS);l
Daiaon>.«A(20De)-»M
Hmwritz, at al. (2006)- 2004
Kunm,««L (2010) • 2004
UMMWJ
ao

Dependent Variable 4: Adequate HIV knowledge

0.73(0.64,0.61)

,

006(049. 066}
0.92(0.49,0.69

—!-

- !
—i-

0.61(0.54, 0 70)

:•

070(0 67,0 72)
0.96(0.55, 057)

•i

- 0.96(0.93,097)
0.26(021. 0.29)
0.62(0.48,0 75)
C * 99.2%(P*C.0001)

—

0.2

0.4

ae

0.6

FINQOTTIDTI (98% conManot HsrwaQ

1.0

Dependent Variable 5: Exposure to HIV prevention

NAZ <2000-2000
614(0.24,0.29)

NACO {2002)-2002
02*10-24.029
0.73(0.57,0.8%

P*tooAtV«Udttf
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INDIA (>2005)
Study
Year
Sravankumar & Prabhakar
(2006)
2005
The Humsafar Trust (2006)
2005
NACO (2006)
2006
Phillips, etal. (2010); &
Phillips, etal. (2008)
2006
Safren, et al. (2006)
2006
Shinde, et al. (2006)
2006
Deb, et al. (2009)
2007
Brahman, et al. (2008); 8i
Ramakrlshna, et al. (2008)
2008
Newman, et al. (2008a); 8t
Newman, et al. (2008b)
2008
Solomon, et al. (2010)
2008
Thomas, et al. (2009a); &
Thomas, et al. (2009b)
2009
COMBINED (>2005):

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

98/539

Wrong format

156/295
1,184/1,878

No data
"ever''
No data

No data

No data
No data

No data
No data

No data

80/167

4/62
25/79
1/108

No data

"ever"
''ever"

No data
Wrong format

No data

No data

No data

No data
No data
No data

101/108

"ever"

Wrong format

No data

617/4,597

2,108/2,816

"ever"

Wrong format

No data

46/140

"ever''
"ever"

Wrong format
No data

106/200
321/721

No data

No data

No data

93%

55/210
45%

HIV
Prevalence

65/721

No data

16/202
U.35K

46/210
55%

Dependent Variable 1: HIV prevalence

<HOMd(OOf79,af5n9
03195^2199.0.4309

8RMa. of *. <3006) - 3006
Dab^ at« <2009)-2007
Bnftamat* (200SX&
RmMlm atai (2006)- 2006
Solomon, ot«. (2010)-3006
Thomas, at* (2000s);*
Thoma*. at ai. (2000b)-2000

A(»B3fOLOonr,ao90»

0.0602 ftt07Wtftff3®
aO?92 <0.0410. 0 *299

4

0.113500750. 0.1576)

TbaHumaatar That (2006) »200S
PMp«.«t* (2010), A
PMpo. at«.€«»)-2006
NACO (2006)-2008
Deb, at *(2000)-2007
BrahonvotaiaooeKi

0.63(0*1,063}
094(067,097)
0.75(0.710.7$

Solomon, at *.(2010)-2006
Hiwme\ at*<2006»t *
teaman, at*(2006b)-2008
Thoma#,** (2008#);*
7Twnaa,«tM <200flb)-200B

0.45(0.41, 0.49)
0,23(0.25, 0.41)
0.22(0.17, 0.29
0.55(041067)

p*n.m#>*o.oooi)

00

0.3
0.4
0.0
proportion (99% ANMMO» fcJarvaQ

Dependent Variable 4: Adequate HIV knowledge

O.ttfO.tt.OWJ

NACO (3006)-2006
0*7(0.63,099
*«Mll

P>lD0

0.69
0.90
0J9
pnpaaon (83* aam*K» MaivaQ

053/tt<7,055?
040/0401 0159

RarakrHhra, at at (2000) -2006

0.0

TIN Hivnatfar Tn*(3006) •200S

1,520/2,638

Dependent Variable 2: Inconsistent condom use

SrMnfcmar* PatftBtmOOMi-20»
satwi,** (2006)-200S

268/278
2,327/2,638

02

0.4

0.0
4e

P*9&9* (P*0.0001)

06

1.0

pnpartbo (99% cMlMf*o» MamaQ

Dependent Variable 5: Exposure to HIV prevention
NACO (2006)-2006

ft36(0L36, 0«QJ

Noamon,* 4.(2008ft); &
Nwron,** (2006b)-2006

o.ajfo** oeoi

Salomon,«(*. (2010)• 2006

0.49(0.41,049)

Thom66,6tal. (2009ft); t
Thomoa, oi ai. (2009b) - 2000

0.26(020, 0.33)
/\

0.49(0
0.49(0.33,0.3®

\y
p*m
97.2%(P*Q.0001)
i' ' ' "aV ' ' aV " * '<>!«
pffvwoan flW* eoMUawo M»m«9
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SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)

-ID OH

HI

Penalty for homosexuality (lashings)

-ID 00

Penalty for homosexuality (>10 years in jail)

[1]
[1]

Penalty for homosexuality (2-10 years in jail)

-10 on
-10 on

[11

Penalty for homosexuality (<2 years in jail)

-10 0D

[1]

Penalty for homosexuality (fines)

-i0 on

[1]

Gender non-conformity sanctions

-ID 00

[7]

Discriminatory laws & practices

-10 0D

[2]

Reservations / not party to ICCPR & ICESCR

-ID 00

[3]

Punitive Points =

0 • +10

[3]

Gender-neutral sexual offences protection

0 0 +1D

[4)

Equal age of consent

0 0 +1D

[1]

Supportive laws & policies

0 0 +1D

[5]

Anti-discrimination protection

0 0 +1D

[5]

Sex reassignment options available

0D +10

Recognizes new or third gender (e.g. ID)

0 0 +10*

16]
[7]

Right to marry/civil unions for Transgender

0 0 +1D

[8]

Same-sex marriage/civil unions

0 0 +1D

[8]

) uuo

(7]

Protective Points =

+2

+3*

TOTAL POINTS =

-3

-2*

Homosexuality is criminalized in Sec. 377 of
the Indian Penal Code (I860): "Whoever
voluntarily has carnal intercourse against the
order of nature with any man, woman or animal,
shall be punished with imprisonment for life, or
with imprisonment of either description for a
term which may extend to ten years, and shall
also be liable to fine."
On July 2,2009, the Delhi High Court ruled that
Sec. 377 violated the Indian Constitution, which
had the effect of decriminalizing homosexuality
between consenting adults. Sec. 377 still
applies to non-consensual sex between men and
sex with minors. Since, this decision occurred
at the end of the period of available
epidemiological and behavioural data collected
for India (2000-2009), there is no impact on the
SOGI Human Rights Score: [Naz Foundation v.
Govt, of NCT of Delhi]

[2]

Article 33 of the Constitution allows for
abrogation of human rights for members of the
Armed Forces. Thus, the Naz Foundation
decision does not apply to the Armed forces,
where homosexuality can be punished with
imprisonment: [Joshi (2009); Art. 46 of the
Army Act (1950); Art. 46 of the Air Force Act
(1950); and Art. 53 of the Navy Act (1957); and
Art 33 of the Constitution]
Reports show that "homosexual have been
detained in hospitals and forced to receive
treatment against their will in India.": [IRB,
"India" (2009); and IRB, "India" (2004)]
India banned surrogacy for same-sex couples in
2011,
and
white
homosexuality
was
criminalized, openly-gay individuals would not
be permitted to adopt.

BHM

[3]

Acceded to both the ICCPR (1979) and the
ICESCR (1979): [treaties.un.org]

[4]

The rape provisions under section 376 of the
Indian Penal Code (I860) are gender specific,
where only women can be the victim. As for
sexual exploitation, sections 372-373 of the
Indian Penal Code (1860) and sections 5-6 of
the Immoral Traffic Prevention Act (1986) are
gender-neutral and apply to all "persons".

[5]

No protection against discrimination based on
sexual orientation or gender identity.

[6]

Since the Indian Penal Code criminalizes
emasculation (e.g. castration), some doctors
refuse to provide sex reassignment surgeiy.
However, section 88 "provides an exception for
action undertaken in good faith and with
consent to suffer that harm." Thus, legally,
transgcnders can have safe sex reassignment
surgery: [Godwin (2010) p.39-40]

0.889

Since 2005, Indian passport application forms have "male",
"female" or "other". Those that have had sex reassignment
surgery could make an application to change the gender on their
passport (and other documents)
Throughout India's period of colonization, trasngender people
were subject to registration accourding to the 1871 Criminal
Tribes Act, which was amended in 1897 to include Eunchs as
being prone to criminality from birth, linking their behaviour to
section 377 of the Indian Penal Code.

[8]

[1]

-5

Ratified ICCPR & ICESCR

1 05 UI -2*

REFERENCES:

Due to section 377, transgender and same-sex marriages are not
permitted.

Due to this legal situation, there is no national
medical standard or guidelines for sex
reassignment in India.
Neverhteless, it is
performed.
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INDONESIA

INDONESIA (<2006)
Study
Year
Joesoef, et al. (2003)
1999
Pisani,etal. (2004)
2002
BSS, Indonesia (2005)
2004
COMBINED (<2006}:

HIV
Prevalence

Inconsistent
Condom Use
244/276
453/770
1254/2,102
70S

No data

68/770
No data

9X

Dependent Variable 1: HIV prevalence

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data

No data

No data

"ever"
"ever"

673/770
906/1,052
86X

218/770
1127/2,102
41*

NO DATA

Dependent Variable 2: Inconsistent condom use
JOMO*r.«l«.{2D03)-t9»

PtaM.lt at. £004)-2002

pwrt.n«.(aaM)-2ooe
B88, mnM(3005) • 2004

OK(058,092)

OMfim.0.11)
P*toofcw«MJfw

0 70(0*0,0831

p*m.Mfl*o.ooov

OCA

AIO

proporitart (9MMrtUMct M*v«0

0J2

Dependent Variable 4: Adequate HIV knowledge

0.8

A?

0.8

0.9

pnporitor(99%con88mc*iiknm0

Dependent Variable 5: Exposure to HIV prevention
098(023,012)

0.94(021, O.St)
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INDONESIA

INDONESIA (>2006)
Study
Year
IBBS, Indonesia (2007); &
Monrieau, et al. (2009)
2007
Prabawanti, et al. (2010)
2007
COMBINED (>2006):

HIV
Prevalence

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

39/750
182/748
13.3%

1,146/1,450
627/978
72%

446/1,450
621/1,150
42%

1,160/1,450
954/1,150
81%

1,013/1,450

Dependent Variable 1: HIV prevalence
M

Bss.rmtuaami

Dependent Variable 2: Inconsistent condom use

i

aa»

•

Pnbswl. «l*. (30101- 3007

/\
do

_
03

03

tooTT, ao7D

owtoooiom
tOO*W3kK*M

combined

0.31{0J9,0a9
03410.91,057)

PriMMn*, «a. 13010) - 30D7

/

oi '

\

'

0-CflU».Ot«

'

o'« '

' oil

Dependent Variable S: Exposure to HIV prevention

070(0*7,0.7%

0 70(0.67,0 72}

oil

' '

M ' '

praportOfl

o.W ' ' oh

(99*cori*t3onc*nl*vf)

0.79(0.77,0.911
,0.97)

/\

0.7t<M9,0.9Q

\/
<Li

04

••

(2009) '2007

Pn6WW«,«lS.(21M0)-2007

P•

•

MS,«MDnMiOOOn;A
Mavtau.**

&i#(02H tttnt

Dependent Variable 3: HIV testing (past year)
sn,MBn«M(aoo7x«
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INDONESIA

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)

- I D OBI

Penalty for homosexuality (lashings)

[1]

- I D OBI

[1]

Penalty for homosexuality (>10 years in jail) - I D 0 0

[1]

Penalty for homosexuality (2-10 years in jail) -1 • 00

[1]

Penalty for homosexuality (<2 years in jail)

-ID 00

[1]

Penalty for homosexuality (fines)

-ID 00

[1]

Gender non-conformity sanctions

-ID 00

[1]

Discriminatory laws & practices

-10 0D

[2)

Reservations / not party to ICCPR & ICESCR

-1000*

[3]

-2 -1*
0 0 +10*

[3]

Gender-neutral sexual offences protection

0 0 +1D

[4]

Equal age of consent

0D +10

[S]

Supportive laws & policies

0 0 +1D

[2]

Anti-discrimination protection

0 0 +lO

[6]

Sex reassignment options available

0D +10

[71

Recognizes new or third gender (e.g. ID)

0D +10

[7]

Right to marry/civil unions for Transgender

0 0 +1D

[8]

0 0 +1D
Protective Points = +3 +4*

[8]

Punitive Points =
Ratified ICCPR & ICESCR

Same-sex marriage/civil unions

REFERENCES:
[1]

The Indonesian Penal Code has never
criminalized homosexuality. However, in 2004 the
City of Palembang (South Sumatra) passed a
bylaw criminalizing homosexuality: [Perda Kola
Palembang No. 8/2004, re: Eradication of
Prostitution], In 2009, Aceh passed a law that
punishes homosexuality with 100 lashes and up to
8 years in jail. Since there was no available
epidemiological and behavioural data from Aceh
or South Sumatra, these local laws are not
included in the SOGI Human Rights Score.

[2]

"The Department of Social Affairs classifies waria
[transgender] as mentally handicapped under the
federal 'cacat law' (Mentally Disabled Law). This
effectively denies waria the right to work.":
[IGLHRC (2007) p. 4]
In 2008, Indonesia passed the Pornography Bill
(UU No. 44/2008), which prohibits pornography
with "gay sex and lesbian sex" which is labeled
"deviant sexual intercourse".

[3]

Indonesia acceded to the ICCPR and ICESCR in
2006: [treaties.un.org]

[4]

No protection for adult men: Sees. 28S-290 of the
Penal Code specifies that only women can be
victims of rape. Sec. 291 criminalizes committing
"obscene acts on minors of the same-sex."
However the maximum penalty is only S years,
unlike "rape" which is 12 years.

TOTAL POINTS = +1 +3«

No protection for adult men: Sec. 297 of the Penal
Code criminalizes trade in women and underage
boys. 'Trade" is not defined, but it is generally
accepted to mean "trafficking". Art. 67 of the
Law No. 39/1999 on Human Rights gives every
child the right to be free from exploitation and
sexual harassment, but does not specify any
penalties.

SEXUAL ORIENTATION ft I
Mfjfe't'*

u ' '
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t;*

I •'
*k r «• - r-«

o ooo

ippi^^s^6!
[5]

The current age of consent laws differ by gender
not by sexuality. However, draft revisions to the
Penal Code would have a lower age of consent for
heterosexual activity.

[6]

In 2000, a wide range of human rights, including
the freedom of assembly and speech, were added
to the Constitution. It also included an anti
discrimination clauses "based upon any ground
whatsoever", which might protect sexual
minorities. Since this has not been tested,
Indonesia is considered to have no anti
discrimination protection. [UNESCO (2011)]

[7]

Transgender individuals can legally change their
gender after completing sex reassignment, but not
easily: [APF (2010) p. 48]

[8]

Same-sex/transgender marriages are not permitted.
"Every person shall have the right to establish a
family and to procreate based upon lawful
marriage.": [APF (2010) p. 48]
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JAPAN (<2004)
HIV
Prevalence

Year
Study
Hldaka, et al. (2004)
2000
Ichikawa (2010); (2007);& (2003) 2000
Shlngae, et al. (2010a)
2001
Ichikawa (2010); (2007);& (2003) 2001
Shlngae, et al. (2010a)
2002
Ichikawa (2010); (2007);& (2003) 2002
Hidaka, etal. (2006)
2003
Shlngae, et al. (2010a)
2003
Ichikawa (2010); (2007);& (2003) 2003
Inoue, et al. (2006)
2003
Takenaka & Ichikawa (2008)
2003
COMBINED (<2004):

No data

6/245
4/148
13/395
7/304
3/300
58/2,062
4/346

Inconsistent
Condom Use
95/126
73/146

HIV Testing
(past year)
29/149
152/586

No data

No data

151/307

241/982

No data

No data

149/399
433/895

142/417
489/2,062

No data

No data

No data

No data

213/526
56/106

340/1,197

No data

All HIVI-

102/117

No data
No data

10/217
2.6X

No data

NG data

No data

No data

50%

26%

93%

Medals

Dependent Variable 2: Inconsistent condom use
MM.II4 <2004)-2000

0024(0.009,0.90*
OMF (9.997,9999)
0.033f0.010,0.099

—Mi

0023 (0009,0M7)

amgnata ooiw-aB

taMtam,**

0.09(9021, 0.OJIJ

-p-

MM*1Mm(20011 -m»

aMftuan 00*3

wmai

owe(ow#.cos9

0.03

am

PNPOMON (99% coflldMM MarvaQ

A49(0.43. 0.93)

<2010); (2007); ft<2003)-2002

-m~

<2006)-2003
(2010); (3007); ft (2003)-2003

Dependent Variable 3: HIV testing (past year)
0.1919(3,037)
Httl ««.£»»)• 2000
(2010): (2007); ft 0003)-3000
0Hi02t0JQ
fcNM* « tt <2M0). 0007K *(2803)-JOOt

0.290.2* 027)

MTTGHM, ** COW* Q0B7); ft (2003) -2002

o.ma.x,oxt

<2008}-2003

0.24 (OX,020

037(033,042)

i

•
|

0.4910.49,0.92)
040(0.39,0.43}

Inout.tttf <20M)-2003

0.33 <0.43.093)
000 (0.43, 097)
P*91.&% (PWCOOOL)

oonftinrt

R* 37.9* (ML299
099

0.3
6.3
0.7
6*
PNOORTI»(99%EXINAMAIINHRV90

Dependent Variable 4: Adequate HIV knowledge
HUMO, •( «<2004)-2000

tax*. «t* (2006)-2003

019 (OM 031}

(2010); (20B7): ft <2003) • 20(0

-Q-

0.75(0.97,0.93)
OX (0.42, OM)

fcNkSM. tt A (2010), (2007); ft <2003) - 2001

0.012 <0.0010.02ft
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No data
No data
No data
No data
No data
No data

No data

No data
All HSV-I-

kMaaO. it* (2010);<300711 (2D03). 2U0

HUM.aid Q00e|-XU

Exposure to
HIV Prevention

No data
No data
No data
No data
No data
Wrong format

Dependent Variable 1: HIV prevalence

Uiliaaa.« al <2010); (200711 (Wn> • 2001

Adequate HIV
Knowledge
145/149
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JAPAN (>2004)
Study
Year
Shlngae, et al. (2010a)
2004
Ichikawa, et al. (2007)
2004
Takenaka & Ichikawa (2008)
2004
Shlngae, et al. (2010a)
2005
Hidaka, et al. (2007a)
2005
Ichikawa, et al. (2005)
2005
Kaneko, et al. (2007a); & (2005) 2005
Kimura, et al. (2005)
2005
Shiono, et al. (2009a)
2005
Takenaka & Ichikawa (2008)
2005
Shlngae, et al. (2010a)
2006
Kaneko, et al.(2006)
2006
Kimura, et al. (2006a); (2006b)
2006
Takenaka & Ichikawa (2008);
(2007); 8i (2006)
2006
Kaneko, et al. (2006); (2007b);
& (2007c)
2007
Kimura, et al. (2007)
2007
Shiono, et al. (2007)
2007
Takenaka & Ichikawa (2008)
2007
Hidaka, et al. (2009)
2008
Kimura, et al. (2008)
2008
Shlngae, et al. (2010a); (2009a);
(2008a); 8i (2008b)
2008
Shiono, et al. (2009a)
2008
Takenaka 8t Ichikawa (2010);
(2009)
2008
Kimura, et al. (2009)
2009
Shlngae, et al. (2010a); (2009b);
2009c); & (2009d)
2009
Shiono, et al. (2010b); (2009a);
8i (2009b)
2009
Takenaka & Ichikawa (2010)
2009
Kimura, et al. (2010)
2010
Shingae, etal. (2010a); 8i(2010b) 2010
Shiono, et al. (2010a); & (2010b) 2010
COMBINED (>2004):

HIV
Prevalence
12/439

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data

No data

No data

No data

No data

84/243
128/212

219/607
121/333

No data
No data
No data
No data
Wrong format

No data
No data
No data
Wrong formal

17/385
9/425
No data

9/158
No data
No data
No data

19/485
21/471

No data

No data

1,847/2,477
52/104
177/382
154/405
190/280
178/280

1,298/5,731
150/532
362/913
336/934
135/496
160/430

No data

No data

No data
No data

83/226
232/521

202/351
256/674

20/422

199/310

173/373

12/538

134/326
99/391
374/587
158/289
1,902/3,274
111/350

239/579
384/1,039
269/912
187/429
No data

No data

No data

158/389
49/99

481/1,115
64/140

237/408

176/684
19/140

No data

115/227
109/391

156/337
446/887

559/942

No data
Wrong format

11/299

235/599

344/711

No data

59/170

No data

581/1,103
38/90
102/440
211/458
294/481
48%

579/1,959
56/123
435/943
308/1,055
268/786
39%

No data
No data
Wrong format
No data
Wrong Format

621/1,742

19/374

6/133
No data

11/726
No data

3.5%

SNnga*. ft A (2010a)-2004
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i m
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«

—i»—
~~~m—
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—»i—

0.032 (0020,0.049)

-i—•

(20QSffSbfc)f4^cSS- 2000
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0043(0.017,0098)
0.019(0.008,0.027)
(1035(0029,0042)

—pi

Ittwvafca & fcftfcawa (2010) - 3010
SNngM, «t *.(2010a); ft (2010b) - 2D10

i

COfflttMd
0.00

No data

352/781

No data

tcMkawa <2010* ft (2000)-2006

No data

No data
No data
No data

Dependent Variable 1: HIV prevalence

tofmlta ft

107/684

Wronf* format

21/654

IMtmaka 1Ichftan(2008) - 2007

350/689

No data
No data

Wrong format
No data
No data

No data

Karate, MA (2006). (2007b);t (2007c) - 2007

No data
No data

266/577

No data

SMngw. at * (20100-2006

Wrong format
No data
No data
Wrong format

No data

15/498

fchftawa, M«. (2005) - 2005

339/533
168/234
401/933

559/1,039

No date
No data

IMtrata « tcMova(2008) - 2005

192/223
512/934

0.03

0.0*

009

0L12

flmportlw (99* cortldkict wwveO

No data
No data

61%

No data
Wrong format

49/173
250/581
38%
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Dependent Variable 2: Inconsistent condom use

Dependent Variable 3: HIV testing (past year)
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SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
-ID
Penalty for homosexuality (lashings)
-ID
Penalty for homosexuality (>10 years in jail) - I D
Penalty for homosexuality (2-10 years in jail) - I D
Penalty for homosexuality (<2 years in jail)
-ID
Penalty for homosexuality (fines)
-ID
Penalty for homosexuality (death penalty)

OBI

[11

00

[11

00

[11

00

[1]

00

[1]

00

[2]

Reservations / not party to ICCPR & ICESCR

-ID 00

[3]

Ratified ICCPR & ICESCR

-1
0D +10

[3]

Gender-neutral sexual offences protection

0 0 +1D

[4]

Equal age of consent

0 D +10

[5]

Supportive laws & policies

0D +10

[6]

Anti-discrimination protection

0 0 +1D

[7]

Punitive Points =

Sex reassignment options available

+

-10 0D

a

-ID 00

Discriminatory laws & practices

o
•

Gender non-conformity sanctions

[1]
[1]

Recognizes new or third gender (e.g. ID)

0 0 +10*

Right to marry/civil unions for Transgender

0 0 +1D

Same-sex marriage/civil unions

0 0 +1D
+4 +5*

Protective Points =

TOTAL POINTS = 3

[8]
[8]
[9]
[91

REFERENCES:
[1]

Homosexuality has been legal since 1882.

[2]

It has been well documented that certain Japanese
laws are discriminatory, such as the Public
Housing Law, and the Law for the Prevention of
Spousal Violence and the Protection of Victims
which discriminate between unmarried oppositesex couples and same-sex couples.
On 11 April 2004, the Tokyo District Court held
that an Iranian man's sexual orientation was not
grounds to grant refugee status: [GayLawNet
"Japan"]

[3]

Ratified both the ICCPR (1979) and the ICESCR
(1979): [treaties.un.org]

[4]

"Rape" (Art. 177) and "Inducement to
Promiscuity" for profit (Art. 182) of the Penal
Code (1907) apply to female victims only. Art.
176 criminalized "indecent acts" committed upon
both male and female adults.

[5]

According to Art. 176 of the Penal Code (1907),
the age of consent is 13 for both men and women.
Each prefecture may have their own "indecency"
laws raising the age to 18.

[6]

There is ample evidence of freedom of speech and
assembly in Japan, with annual pride festivals,
GLBT
publications,
GLBT
associations,
transgender celebrities, and politicians (the first
openly gay politician was elected in April 2011).

4*

In 1997, the Tokyo High Court (Case no H6-Ne1580) ruled against the TMG (Tokyo Metropolitan
Government) which ran the youth hostel that had
denied lodging to a GLBT organization. In their
ruling the Tokyo High Court said "When
governmental bodies accomplish their duties, they
must pay due attention to the situation of the
homosexual minority and guarantee that their
rights and interests be upheld." By 2000, the TMG
passed a law prohibiting discrimination on
grounds of sexual orientation, but this is only
applicable to local human rights laws: [Taniguichi
(2006)]
[7]

There are no national anti-discrimination laws
protecting sexual minorities. The Constitution
only prohibits discrimination based on "race,
creed, sex, social status or family origin."
Although courts have interpreted this provision to
include other grounds, there has been no
arguments made to include sexual orientation:
[Taniguichi(2006)]

[8]

In 1996, Japan legalized sex-reassignment surgery
for those diagnosed with Gender Identity
Disorder, but their legal sex remained unchanged
until 2004 when the Government passed the Law
Concerning Special Cases in Handling Gender for
People with Gender Identity Disorder (Law No.
Ill of 2003). Since 2004, transgender people
who have completed their sex reassignment can
legally change their documents including the
Official Family Registry: [Taniguichi (2006)]

ct
0 000

(9)

0.333

0.5

0.889

Same-sex/transgender marriages are not permitted - "Article 24 of
the Japanese constitution states that "Marriage shall be based only
on the mutual consent of both texei and it shall be maintained
through mutual cooperation with the equal rights of husband and
wife as a basis.": [wikipedia, "same-sex marriage in Japan"]
In March 2009, the Associate Foreign Press (AFP) reported that
"The Justice Ministry plans to clear the path for Japanese nationals
overseas to marry same-sex partners who are citizens of countries
where such unions are legal." However, this plan appears to have
not been implemented: [AFP, The Japan Times]
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KOREAN, Republic of
Study
Kee, et al. (2004)

HIV
Prevalence

Year
2001
COMBINED:

Inconsistent
Condom Use
167/227
74*

No data
No data

Dependent Variable 2: Inconsistent condom use
i

-

-

••

HIV Testing
(past year)
146/332
44%

Adequate HIV
Knowledge
No data
No data

Dependent Variable 3: HIV testing (past year)
i

KM.TF *(2004}-2001

074(947,0.79

•

-
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Q 44(Q.3B, 048)

0 74(0.87,07*
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Dependent Variable 5: Exposure to HIV prevention services
003 <0.01. QJ&

Exposure to
HIV Prevention
10/348
3%
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SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
-IN
Penalty for homosexuality (lashings)
-ID
Penalty for homosexuality (>10 years in jail) - I D
Penalty for homosexuality (2-10 years in jail) - I D
Penalty for homosexuality (<2 years in jail)
-1 0
Penalty for homosexuality (fines)
-ID
Gender non-conformity sanctions
-ID
Discriminatory laws & practices
-10
Reservations / not party to ICCPR & ICESCR
-ID
Penalty for homosexuality (death penalty)

Punitive Points =
Ratified ICCPR & ICESCR
Gender-neutral sexual offences protection
Equal age of consent
Supportive laws & policies
Anti-discrimination protection
Sex reassignment options available
Recognizes new or third gender (e.g. ID)
Right to marry/civil unions for Transgender
Same-sex marriage/civil unions

Protective Points =

00
00
OBI
OBI
0•
OBI
00
0D
00

[1]
[1]
[1]
[1]
[1]
[1]

+10
+1D
+10
+10
+1D
+10
+1D
+1D
+1D

[3]

[7]

REFERENCES:
[1]

However, according to Art. 92 of the Military
Penal Code, soldier who engage in gay sex face
imprisonment of up to one year. A Military Court
held this law was unconstitutional, but the
Constitutional Court overturned that decision in
2011. This is very relevant since military service
is compulsory for all men.
[2]

[2]
[3]

-2

0D
00
0D
0D
00
0D
00
00
00

[4]
[6]
[6]
[7]
[8]

[3]

Acceded to both the ICCPR (1990) and the
ICESCR (1990): [treaties.un.org]

[4]

Only women can be victims of rape according to
Criminal Code no. 297. Non-consensual sex
between men is classified as sexual assault. In
1996, the Supreme Court declared that the
victim's sex is more than just biological and
includes social- and self-identification. Thus,
transgender victims might meet the definition of a
rape victim: [Bong (2009) p. 94]

[8]

+4

TOTAL POINTS = +2

•|
1

Until 2004, sex trade was defined as occurring
between members of different sexes under the
Prostitution Prevention Law. In 2004, the Special
Law on Prostitution and the Sex-Trade Prevention
Act now includes sex between men.
S
a
at

z

[5]

"The age of consent is thirteen for both homo- and
heterosexual acts.": [Laurent (2005) p. 206]

[6]

Section 2, Clause 2 of the National Human Rights
Commission Act (2001) prohibits discrimination
based on sexual orientation. However, attempts to
include "sexual orientation" in draft anti
discrimination bills have been unsuccessful thus
far.

i

H 0.333

The Youth Protection Law (1997) blocked
"harmful" websites, including those with
homosexual content This law was challenged
unsuccessfully in 2002.
Finally, in 2004
"homosexuality" was removed from the list after
the National Human Rights Commission
concluded that it violated human rights: [Godwin
(2010) p. 62-63]
Homosexuals are banned from the military,
according to the Regulation on Physical
Examinations of Recruits (Dep. of Defence Order
no. 556) which defines homosexuals as a form of
disease and mental disturbance: [Bong (2009) p.
90]

[5]

[7]

Homosexuality is legal in South Korea.

0.5

Most of the developments in human rights for sexual minorities in the
Republic of Korea occurred after 2001, which was the only year with
available epidemiological and behavioural data. As such, these
developments are not counted towards the SOGI Human Rights score.

In 2010, a court granted refugee status to a gay
man from Pakistan: [Godwin (2010) p. 63]
[7]

Sex reassignment has been legal since the 1990s:
[wikipedia, "legal aspects of transsexualism"].
In the case of In re Change of Name and
Correction of Family Register (2004), the
Supreme Court of South Korea held that the
government must legally recognize the change of
sex of certain transgender persons: [Godwin
(2010) p. 60]

[8]

Marriage is limited to opposite sex couples. In
2004, a Court rejected a claim for alimony from a
same-sex couple: [RRT, "Korea" (2008)]
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L A O S , PEOPLE'S DEMOCRATIC REPUBLIC OF
LAO, PDR
Study
Year
Longfleld, et al. (2008); &
Panyanouvong, et al. (2007) 2004
Toole, etal. (2006)
2004
Longfleld, et al. (2008); &
Panyanouvong, et al. (2007) 2006
PSI (2006)
2006
Sheridan, et al. (2009)
2007
Morlneau (2009)
2009
COMBINED:

HIV
Prevalence

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data

165/288
60/81

No data

257/288

No data

No data

No data

No data

227/324
112/169
223/294
89/141
68%

No data
No data
"ever' 3

404/415
No data
No data

198/415
18/229

48/300
16%

210/300
88%

No data
Mo data
No data

30/540
0/300
1.8%

Dependent Variable 1: HIV prevalence

Dependent Variable 2: Inconsistent condom use
LongMttfaL (2006k &
Panyanouvong, «t 4.(2007)-2004

StwKtan.at * (2009) - 2007

0099 (0036,0079

m

to*.aid

_
057(0.51, 093)

—

<2006)-2004

i

Languid, at «.(200IK*
Panyanouwnq. at M. (2007) • 2006

Morinaou <2009) - 2009 •

P8J (2006) - 2006

OJM (0.000,0.0t9

\.

Morinaau (2009)-2009

0.019(0009,0112}

m

om

0.09

OM

0.70(0.9*079)
OM (0.90,0.79

J

•

Dependent Variable 3: HIV testing (past year)

0 76(0.71. 0.61)
063 (O M, 071}

—^—
05

0.12

0.74063, 003)

•}

PTTOOTHRHUOH

confttoad
000

m

w
——

j

9haridan,at*(2QO9)-2067

.

No data

195/300
38%

0.08(0.91, 0.74)
P* 91.3% (*4.0001)

OS
0.7
OM
09
PQporttaft(90KcMM*nc»M*t«0

Dependent Variable 4: Adequate HIV knowledge
(2006); 1

ft16 (0 IL OH)

Morinaau(2000)-2006 •

Panymwvono, at al. (2007) *2004

LonqNM,at « (3008), a
Panyanouvona •» at. (2007} • 2006

0»7(Oto,OW

0.70 (0.99.0.79

Morinaau (2009)-2009

9f«(OJ2,a^u
0.68(066, OM)

•4otts

ate

jWP0«bBOSWIC0H*diff0>li«i»vafl

twrton ft** eonfttoc* Wwvafl

Dependent Variable 5: Exposure to HIV prevention services

m

LongMd, at aL (2008K A
Panyanowoofl, at * {2007) - 2006

PSI <3006) - 2006

0.06(0.03, 012)

B

*

MWIOMU (2008)-2000

mnftkMd

049 (0.43, OA3)

/\

\/
d o ' ' o . Y ' ' 0.4 ' ' ' a V '
proparita/95KconMartc«Marva0

0.95(000,070)
0.39(010,0 72}
F*99.1%{P=0.0001)
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SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)

-ID 00

Penalty for homosexuality (lashings)

-ID 00

[1]
[1]

Penalty for homosexuality (>10 years in jail)

-ID 00

[1]

Penalty for homosexuality (2-10 years in jail) - I D 0 0

[11

Penalty for homosexuality (<2 years in jail)

-1• 0 0

[1]

Penalty for homosexuality (fines)

-ID 00

[1]

Gender non-conformity sanctions

-in 00

[1]

Discriminatory laws & practices

-ID 00

n/d

-10 on
Punitive Points = -l
o 0 +in

Reservations / not party to ICCPR & ICESCR
Ratified ICCPR & ICESCR

[2]

00 * i n

[3]

Equal age of consent

o n +10

[4]

Supportive laws & policies

0 0 +1D

n/d

Anti-discrimination protection

0 0 +1D

[5]

Sex reassignment options available

0 0 +!•

n/d

Recognizes new or third gender (e.g. ID)

0 0 +1D

n/d

Right to marry/civil unions for Transgender

0 0 +1D

[5]

0 0 +!•
Protective Points = +1

(5)

TOTAL POINTS = 0
SEXUAL ORIENTATION ft GENDER IDENTITY HUMAN RIGHTS SCORE: 1
neutral +1
18?
+1

H

I
o ooo

0»

s

z

0.333

0.5

OL

H

Veiy little data is available for Lao, since the
Government strictly controls how human rights surveys
are conducted. There is some suggestion that there is a
growing acceptance of sexual minorities (more with gay
men than with lesbian women) and low levels of
discrimination towards transgender people (kathoey):
[Godwin (2010) p. 70; and wikipedia, "LGBT rights in
Laos'!
[1]

Homosexuality is legal in Lao PDR. Kathoey
(transgender) are more or less tolerated in Laos,
without any formal sanctions.

[2]

The available epidemiological and behavioural
data collected for Lao range form 2004-2007. As
such, Lao's 2000 signature to the ICCPR and
ICESCR in 2000, and subsequent ratification of
the ICCPR (2009) and ICESCR (2007) are
deemed to have had no impact on the SOGI
Human Rights score during the years under
examination: [treaties.un.org]

[3]

Art 129 of the Penal Code, criminalizes sexual
relations with a girl or boy whose age is under
fifteen (15).

12]

Gender-neutral sexual offences protection

Same-sex marriage/civil unions

REFERENCES:

0.889

Art. 132 of the Penal Code only protects women
and girls under 15 from forced prostitution.
[41

Age of consent is either 15 (art 129 of the Penal
Code) or 18 which is the "age of simple majority".

[5]

No anti-discrimination protection, and no
recognition of same-sex relationships; [wikipedia,
"LGBT rights in Laos"]

[n/d] no points are assigned for missing data.
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MALAYSIA

MALAYSIA
Study
Kanter, et al. (2010); &
Kanter, et al. (2011)

Year
2008
COMBINED:

HIV
Prevalence

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

20/S17
4%

232/517
45%

"ever"
No data

413/517
80%

No data

Dependent Variable 1: HIV prevalence

No data

Dependent Variable 2: Inconsistent condom use
an*r,«t*(2QlO);4
KMKX*(2011)-2OO0

Kjntar, at ri. (2010); A
Kantor.tiai. (2011)-2009

0.45(0.41,0.49)

0.04(0.02, AOO

/•stooftwoutfw

twsludht

0.03

0.04

;yaporttoft(9Mcartfkfcnc*M«rva9

0.09

Dependent Variable 4: Adequate HIV knowledge
r, it aL <2010X4
m, •»* (2011)-200ft

179

. .

proportion

OM

042

044

0.46

0L49

proportion (ttconO&Kttfttv*)
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MALAYSIA

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
-1 • 0

0
-10 on
-10 0D
-10 on
-10 on
-10 on
-i0 on
-i0 on
-i0 on
-8

in
in
in
in
[ii
tH
[2]
[3]
[4]

Ratified ICCPR & ICESCR

0 0 +!•

[4]

Gender-neutral sexual offences protection

O

H
H+
•

[51

Equal age of consent

00 +in
00 +in
00 +in
on+10
0 0+in
00 +in
o 0 +in

HI
[6]
[6]
[7]

Penalty for homosexuality (death penalty)
Penalty for homosexuality (lashings)
Penalty for homosexuality (>10 years in jail)
Penalty for homosexuality (2-10 years in jail)
Penalty for homosexuality (<2 years in jail)
Penalty for homosexuality (fines)
Gender non-conformity sanctions
Discriminatory laws & practices
Reservations / not party to ICCPR & ICESCR
Punitive Points =

Supportive laws & policies
Anti-discrimination protection
Sex reassignment options available
Recognizes new or third gender (e.g. ID)
Right to marry/civil unions for Transgender
Same-sex marriage/civil unions
Protective Points =

REFERENCES:
[1]

Section 377A of the Malaysian Penal Code
criminalizes "carnal intercourse against the
order of nature" with penalties including
imprisonment for a term which may extend to
twenty years, and liable for whipping. Section
377C criminalizes non-consensual carnal
knowledge against the order of nature, with a
minimum sentence of S years. Section 377D
criminalizes "outrages against decency" which
carries a penalty of two years in prison. Sharia
Law applies to Muslims in some states, and the
penalties for homosexual and lesbian acts
include up to three years imprisonment,
whipping, and fines of RMS,000.00. All these
penalties can be combined: [ILGA (2011) p. 40)

[2]

Transgender persons (mak nyah) have been
prosecuted under the Minor Offences Act (1955)
for "indecent behavior" (Art. 21). Religious
edicts, called fatwa, penalise "cross dressing":
[Godwin (2010) p. 71]

[3]

Homosexual are banned from serving in the
Navy and banned from appearing on TV.
The Film Censorship Guidelines discourage
positive portrayals of homosexuality.

[7]

[8]
[8]

Freedom of speech is greatly limited by the
Sharia Criminal Offences Enactment, which
makes it a criminal offence to "give, propagate,
and/or disseminates any opinion contrary to any
fatwa [religious edict]." There are many fatwa
that oppose homosexuality and transgenderism.

+2

TOTAL POINTS = -6
SEXUALO

Canadian government warns that attempting to
enter as a same-sex couples may be denied
entry. However, there have been no reported
cases of deportation: [Stuart Shaw]

W. is. M

wvimrmm

In 2004, the Malaysian Prime Minster
threatened to expel gay British ministers.
Not party to either the ICCPR or the ICESCR:
[treaties.un.org]

a

z

a.

0 000

Although the rape provision in the Penal Code
are gender specific, section 377C criminalizes
non-consensual sex between men with the same
penalties as rape. Prostitution provisions apply
equally to men and women.

3
01

0.333

0.5

No protection exists against discrimination
based on sexual orientation or gender identity.
Constitutional protection is very weak, and does
not even include "sex" or "other status".
Furthermore, rights are subject to customary
laws and religious policies.
[7]

Sex reassignment is legal in Malaysia (except
for Muslims patients and Muslim doctors), but
transgender people cannot legally change their
identity cards: [Godwin (2010) p. 77]
In 2004, two high courts heard applications to
legally recognize a change of gender, and both
reached opposite results. In 2011, another high
court rejected an application: [UNESCO (2011)]

[8]

No same-sex/transgender marriage recognition:
[ilga.org, "MALAYSIA/Law"]
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MALDIVES

MALDIVES
Study
Global Fund (2008)

Year
2008
COMBINED:

HIV
Prevalence
0/126
0.00%

Inconsistent
Condom Use
89/126
71%

Dependent Variable 1: HIV prevalence

GfeMAmd (2008) *2008

HIV Testing
(past year)

Adequate HIV
Knowledge
60/126
48%

"ever"
No data

Exposure to
HIV Prevention
86/126
68%

Dependent Variable 2: Inconsistent condom use

0.000 <8.004 0.9m

2008

0.000 flLOOO, 0.089

0.93

OJO

0.79

pnporttu* (80% eenMme*Msn«0
Dependent Variable 4: Adequate HIV knowledge

oiaMFM caw-200a

048(030,057)

Dependent Variable 5: Exposure to HIV prevention
QtttlFtfNl (2006)-2008

0.60 (036, 076>

0.48 (OX, 0.37)
I* * too*# Mm
iST

ftj?

a.'*' ' '

""alw

069(0.59. 0.78)

fsioo rtrtw

0L84

OM

proportion (99H oonMknc*

0.74

123

MALDIVES

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)

- I D OEI

[1]

Penalty for homosexuality (lashings)

[1]

Discriminatory laws & practices

-i0 on
0 0
-i0 on
-i0 on
-ID 00
-in 00
-ID 00

Reservations / not party to ICCPR & ICESCR

-ID 00

[3]

Ratified ICCPR & ICESCR

-3
0 • +10

[3]

Gender-neutral sexual offences protection

0 0 +1D

[4]

Equal age of consent

0 0 +1D

[1]

Supportive laws & policies

0 0 +1D

n/d

Anti-discrimination protection

0 0 +1D

[5]

Sex reassignment options available

0 0 +1D

[6]

Recognizes new or third gender (e.g. ID)

0 0 +1D

[6]

Right to marry/civil unions for Transgender

0 0 +1D

[7]

Same-sex marriage/civil unions

0 0 +!•

[7]

Penalty for homosexuality (>10 years in jail) - I D

[1]

Penalty for homosexuality (2-10 years in jail)

[1]

Penalty for homosexuality (<2 years in jail)
Penalty for homosexuality (fines)
Gender non-conformity sanctions

Punitive Points =

Protective Points =

REFERENCES:
[1]

Sec. 17(c) of the Regulation For Arrestable And
Non-Arrestable Offences (2004) clearly states
that "homosexual acts" is an arrestable offence.

[1]
[1]
n/d

[2]

According the US Department of State, "there
were no reports of official or societal
discrimination based on sexual orientation in
employment, housing, access to education, or
health care.": [ DoS 2010) p.60]

[3]

Maldives accessed to the ICCPR and ICESCR
in 2006: [treaties.un.org]

[4]

There appears to be no rape provisions in
Maldives (even against women).
These
offences are prosecuted under sexual assault or
misconduct: [DoS (2010) p.60].

[2]

The penalty for same-sex sexual behaviour
between an adult and a minor under 16 is
slightly longer than between consenting adults,
(19-39 lashes and three to six years banishment
or jail time).
Law No 9/91 Law on the Protection of the
Rights of Children criminalizes child sex abuse
and sexual exploitation. These laws were
strengthened in 2008. However, there appears
to be no general protection from sexual
exploitation/forced prostitution.

+1

TOTAL POINTS = -2

[5]

0-5

X

p

0 000

| +i

+ 1 8 | - |

-2

•a
JO - • •
M
Jet

I

0.333

Homosexuality is illegal in Maldives through
the application of Sharia Law. The penalties
include lashings of 10-39 strokes, banishment of
up to 1 year, house arrest for women, or
imprisonment between 1-3 years: [WHO (2010)
p. 83; ILGA (2011); and Godwin (2010) p. 23]

o l i i

&
3
V

-M

The enumerated rights and freedoms in the
Constitution are limited by Article 16(a) which
states: "This Constitution guarantees to all
persons, in a manner that is not contrary to any
tenet of Islam, the rights and freedom contain
within this Chapter..."
As long as
homosexuality is prohibited by Maldivian
Islamic interpretations, sexual minorities will
have limited Constitutional rights and freedoms.
That said, in 2009 a group called Rainbow
Maldives was formed.
It has an on-line
presence and is advocating to decriminalize
male-to-male sex.

0.5

H
[6]

"... there is no provision in the Maldivian law
which allow for recognition of a third gender or
for changes to gender.": [APF (2010) p. 57]

[7]

No same-sex/transgender marriage recognition:
[ilga.org, "MALDIVES/Law"]

[n/d] no points are assigned for missing data.
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MONGOLIA

MONGOLIA
Study
Year
MoH-Mongolia (2005)
2005
MoH-Mongolla (2007)
2007
Davaalkham, et al. (2009)
2007
COMBINED:

HIV
Prevalence
0/50
1/118
0/50
0.85%

Inconsistent
Condom Use
52/88
55/118

Huuuvmaunum

Adequate HIV

Exposure to
HIV Prevention

53/88
95/118

88/88
117/118

59/88
83/118

No data

No data

No data

N o data

53%

71*

99%

69%

Dependent Variable 1: HIV prevalence
MoHMonptogOMI-KOS |—

HIV Testing

Dependent Variable 2: Inconsistent condom use
0 00000.0000, aor w

MoH^tongoiia <2005)-2005

0.000910.0002,0046*

-JJJ-

MoM-AtonfloUa (2007)-2007

DMiwuaoui-w gj—j

O.OOOCfiMOO, 0.07W

4"

ftto

093(040,094)

/UJoo*waMte

oomnom.aotHt

0.3

0081

flWpUfttJW (WtCMlflWCtWKHd

Dependent Variable 3: HIV testing (past year)

04
09 ft*
0faportb4|BMcanMMK»Man«9

Dependent Variable 4: Adequate HIV knowledge

IfcH-Mongcii (2005)-

MoH-Htongo*PQ»)-2tt»

miMowgcmgoo7)-200?

MoN-Ma^nta (2007) • 3007

0.99(0.99, 1.001
p'toomwmxm

07t (0.90,098)
o.9r

OS
0.9
proporttotffJWcoiKWwoAiiwv^

proportion (99* coaOebnat

Dependent Variable 5: Exposure to HIV prevention services
MoH-MonQQttl (2005) - 2006

•
•

•
•

UoH-Mcngola (2Q07) - 2007

069(062.075)

combined

r '
03

a 67(5,», 0,77)

*

/>*tooMw«US«

0.6
&7
prQfic&an(9&can9tiHK*}Mpnal)
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MONGOLIA

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
-ID
Penalty for homosexuality (lashings)
-ID
Penalty for homosexuality (>10 years in jail) - I D
Penalty for homosexuality (2-10 years in jail) - I d
Penalty for homosexuality (<2 years in jail)
-ID
Penalty for homosexuality (fines)
-ID
Gender non-conformity sanctions
-ID
Penalty for homosexuality (death penalty)

Discriminatory laws & practices
Reservations / not party to ICCPR & ICESCR

Punitive Points =

OEI
OEI
OBI
OBI
OEI
OEI
OEI
- 1 0 on
-ID 0 0

[1]
[11
[11
[11
[2]

•
o

H
•
+

Equal age of consent

on

+10

Supportive laws & policies

B
o

H
+

n/d

Anti-discrimination protection

00
00
00
00
o0

+1D
+in
+in
+in
+in

[5]

Protective Points =

£
f
e
a
0.333

0.5

"...discrimination based on sexual orientation is
endemic in Mongolia, extending to the public,
private and non-governmental sectors and
encompassing media, police and judiciary,
health care services, education and housing
sector.": [APF (2010) p. 58]
The Mongolian LGBT Center has had a
challenging time becoming recognized officially
as an NGO. In 2b07 their application was
rejected "because the words 'lesbian', 'gay',
'bisexual' and 'transgender' were not Mongolian
and needed to be approved." Later in 2009 their
application was rejected again.
This time
because LGBT "has a meaning that conflicts
with Mongolian customs and traditions." They
were finally granted status in December 2009:
[APF (2010) p. 58]

[61
[61
[51
[5]

+3

TOTAL POINTS = +2
SAMQFTIFFIUNPN

+i0

n

Gender-neutral sexual offences protection

Same-sex marriage/civil unions

[2]

-1

[31
[41
[41

Right to marry/civil unions for Transgender

However, there is some evidence that police
have used this provision to harass and detain
sexual minorities.

n/d

[31

Homosexuality was decriminalized in 2002.
In 2008 the Penal Code was amended, adding
Section 135 which criminalizes "satisfaction of
sexual desire in unnatural manner".
This
provision does not explicitly mention sex
between men, and "the High Court of Mongolia
interpreted 'unnatural manner' to be restricted to
situations of force.": [APF (2010) p. 58]

[U

on

Recognizes new or third gender (e.g. ID)

[1]

[11

Ratified ICCPR & ICESCR

Sex reassignment options available

REFERENCES:

[3]

Ratified both the ICCPR (1974) and the ICESCR
(1974): [treaties.un.org]

[4]

The rape provisions in Sec. 126 of the Penal
Code are gender inclusive. The protection from
sexual exploitation provisions in Sec. 124 are
also gender inclusive. The legal age of consent is
16 for everyone according to Sec. 122.

[5]

'There is no legal protection based on sexual
orientation or gender identity" and "there is no
legal recognition of same-sex marriages, civil
unions or domestic partnerships.": [wikipedia,
"LGBT rights in Mongolia]

[6]

"Mongolian law makes no provisions for
transition from one gender to another and does
not recognize sex reassignment.": [APF (2010)
P. 59]

[n/d] no points are assigned for missing data.
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MYANMAR

Myanmar
Study
NAP (2007)
NAP (2009)

HIV
Prevalence
117/400
115/400
29%

Year
2007

2008
COMBINED:

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data

No data
No data

No data
No data

No data

No data
No data

No data

No date

No daM

Dependent Variable 1: HiV prevalence
-0.29(0.23, A34

NAP (2007)-2007

NAP (2009)-2006 •

0.29 {0.24,0.3$

029(0.26, 0.32))

• i • • •
0.26

1

i • ' • ' I '

0.29

0.30

1

1

' > '

0.32

pro(Hrtk>n(9!mconlk*nc9intW9/)

No data

127

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)
Penalty for homosexuality (lashings)
Penalty for homosexuality (>10 years in jail)
Penalty for homosexuality (2-10 years in jail)
Penalty for homosexuality (<2 years in jail)
Penalty for homosexuality (fines)
Gender non-conformity sanctions
Discriminatory laws & practices
Reservations / not party to ICCPR & ICESCR

[1]

[11
[U

[11
[11
[11
[11
n/d
[2]

-6

Supportive laws & policies
Anti-discrimination protection

0 0 +1D

[S]

Sex reassignment options available

00 * i a

n/d

Recognizes new or third gender (e.g. ID)

0 0 +1D

n/d

Right to marry/civil unions for Transgender

0 0 +1D

[5]

Same-sex marriage/civil unions

0 0 +!•

[51

"S

x

p

a
+

Gender-neutral sexual offences protection

•-k
•

Equal age of consent

0 0 +1D
0 0 +1D
0 0 +!•

Ratified ICCPR & ICESCR

Protective Points =

0

TOTAL POINTS =

-6

[3]
[4]
[11
[1,5]

Homosexuality is criminalized in section 377
of the Penal Code (1860): "Whoever
voluntarily has carnal intercourse against the
order of nature with any man, woman or
animal, shall be punished with transportation
for life, or with imprisonment of either
description for a term which may extend to
ten years, and shall also be liable to fine.
Penetration is sufficient to constitute the
sexual intercourse necessary to the offence
describe in this section."
The United Kingdom used to "transport"
criminals to a penal colony (e.g. Australia) for
life. Most of the former British colonies
revised the penalty of "transportation for life"
to "imprisonment for life". It is unclear what
actually happens in Myanmar, but experts
believe that it is interpreted to mean
imprisonment.

[3]

o

Punitive Points =

-ID OBI
-ID OEI
-iH on
- 1 0 on
- 1 0 oa
-10 oa
-ID 00
-10 0D
- 1 0 on

REFERENCES:

[2]

"Under section 33A of the Law for the
Student Army, any man or women engaged in
same-sex relations in the military is liable to
one year in prison and dismissal.": [Laurent
(2005) p. 186]

[3]

Not party to either the ICCPR or the ICESCR:
[treaties.un.org]

[4]

The rape provisions in the Penal Code are
gender specific, where only women can be
victims (Sec. 375).
The prostitution
provisions appear to be gender inclusive,
since both Sections 372 and 373 use the term
"of any person under 18 years with intent that
such person shall at any age be employed or
used for the purpose of prostitution..

[5]

According the ILGA's State-Sponsored
Homophobia report, Myanmar "freedom of
association and freedom of expression are
strictly limited." Furthermore, there are no
anti-discrimination protections for sexual
orientation or gender identity, and there is no
relationship
recognition:
[ilga.org,
"MYANMAR/Law"]

>1Q
O
[n/d] no points are assigned for missing data.

0.000

0,389
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NEPAL
NEPAL
Study
FHI-Nepal (2005); &
Acharya, et al. (2006)
FHI-Nepal (2008)

Year

HIV
Prevalence

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

2004
2007

14/358
13/400

108/194
90/301

317/358
319/400

No data
224/400

84*

56*

101/290

24/358
120/400
17*
170/400

35%

43*

(<2008) COMBINED:

FHI-Nepal (2009)

3.68%

2009

(>2008) COMBINED:

<2008

42*

15/400
3.75*

333/400

316/400

83*

79*

Dependent Variable 1: HIV prevalence

FHt-Nap« OOOS); A
Aehvya. al (200*) - 3054

•••
——

0l0391 (0.0310, 00*47)
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acorn to ns**, 0.0013)
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a^ie
' 0.032
0.049
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o.om

Dependent Variable 2: Inconsistent condom use
(2000), a
(2004)-2004

m

aM(04BL O.M>

FHM«p«aOO»>-»M
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O.K (0.29, 0 41)
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proportion (90M

Dependent Variable 3: HIV testing (past year)

Actiwya, M aL 0006) - 3004

007 t0 O4, O.

QMtO.M. 0.41)

/** tOO M<(MM

oar

)<nvmQ

am

>2008

PHI Wap^QOOBT-;

FHI M«p«l (2006) - 2007
043 (ID AC, 0.46)

O irtQ-OI, 0.49

ao

<2008

0.2

Vif1
Dependent Variable 4: Adequate HIV knowledge

>2008

00*10.79,047)

<2008

Dependent Variable 5: Exposure to HIV prevention

>2008

a.7»<ant0jj)
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NEPAL

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)

-ID 00

Penalty for homosexuality (lashings)

-in 00

[1,2]
[1,3]

Penalty for homosexuality (>10 years in jail) - I D 0 0

[1,3]

REFERENCES:
[1]

Penalty for homosexuality (2-10 years in jail) - I D 0 0 [1,3]
Penalty for homosexuality (<2 years in jail)
-1 0 00* [1,3]
Penalty for homosexuality (fines)
-1 0 00* [1,3]
Gender non-conformity sanctions

-1 0 00* [2,3]

Discriminatory laws & practices

-i0 on

[4]

Reservations / not party to ICCPR & ICESCR - I D 0 0
Punitive Points = -4 -1*
on +i0
Ratified ICCPR & ICESCR

[5]
[5]

Gender-neutral sexual offences protection

0 0 +in

[6]

Equal age of consent

0 0 +10* [7]

Supportive laws & policies
Sex reassignment options available

o 0 +in
o 0 +in
on +10

Recognizes new or third gender (e.g. ID)

0 0 +10* [3,4]

Right to marry/civil unions for Transgender

o 0 +in
0 0 +in

Anti-discrimination protection

Same-sex marriage/civil unions
Protective Points =

+2

TOTAL POINTS = -2

The penalty for "unnatural sexual acts"
include being sentenced to one-year in jail or
5000 Nrs fine.": [APF (2010) p. 60]
However, in November 2007, the Supreme
Court decriminalized homosexuality.
Unfortunately, the 2011 draft Criminal Code
has a vague section on "prevention to have
unnatural sex" which human rights advocates
fear will recriminalizc homosexuality:
[timesofindia.com (2011)]

n/d
[3,8]
[9]

[2] "Public immorality" included sanctions for
cross-dressing: [RRT, "Nepal" (2010); and
wikipedia, "LGBT rights in Nepal]
[3]

In 2007, the Supreme Court of Nepal
interpreted the interim 2007 Constitution to
include protection from discrimination for
sexual minorities. The Court also mandated
that the government treat third gender people
(metis) as full citizens, and made
recommendations to prepare same-sex
marriage legislation:
[Sunil v. Nepal
Government, APF (2010) p. 60-61]

[4]

The Home Ministry has been reluctant to
recognize a third gender as per the Supreme
Court's decision. Only a few districts and
banks have included a "third gender" option
on their document: [APF (2010) p. 61]

[3,10]
[3,10]

+4*

3*

SEXUAL ORIENTATION ft GENDER IDENTITY HUMAN RIGHTS SCORE:!
15

•

m:
lllllfwlii \% fc *

.

.

1

•

•

Prior to the 2007 Supreme Court decision,
officials would not give citizenship cards to
metis. This lack of official documentation has
denied metis from opening back accounts,
being formally employed, starting a business,
owning a vehicle or getting a passport: [RRT,
"Nepal" (2010)]

i
*i ill

0.333

/ t

?

0.5

|

tXn

j W

[5]

Acceded to both the ICCPR (1991) and the
ICESCR (1991): [treaties.un.org]

[6]

The rape provisions are gendered (only
women are victims). "Unnatural sex with
minors" may criminalise same-sex rape
against children: [Rai (2010)]

[7]

After the 2007 Supreme Court decision, the
Age of consent is presumed to be 16 for both
same-sex and opposite-sex sexual acts.

[8]

Despite the Supreme Court's decision, there is
still no anti-discrimination legislation.
However, the 2011 draft Constitution does
include protection from discrimination based
on sexual orientation: [Godwin (2010) p. 37]

[9]

Metis is one of the names for transgender
people in Nepal (usally pre-operative). Hijras
is the name used for transgender people who
have been castrated. It appears to be legal in
Nepal, but very costly.

0.889

[10] Despite the Supreme Court's decision, same-sex marriage
legislation has not been drafted. In fact, the current draft Civil
Code limits marriage to opposite-sex couples.

Homosexuality was criminalized in Nepal
under Section 16 of the Criminal Code which
states: "no person should have sexual
intercourse with four-legged animals or
perform, or cause to be performed, any other
unnatural sexual act.": [Godwin (2010) p. 33]

(n/d) no points are assigned for missing data.
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PAKISTAN
PAKISTAN
Study
NFI (2002)
NACP (2005); & Bokhari,
etal. (2007)
NACP-CIDA (2005)
Saleem, et al. (2004)
Rehan, et al. (2009)
Collumblen, et al. (2008)
NACP-CIDA (2008)

Inconsistent
Condom Use
84/185

HIV Testing
(past year)

"aver"

84/2381

626/686
2594/3350
195/202
139/164
351/799
1868/2391

1.8*

76*

HIV
Prevalence

Year
2002

No data

2004
2004
2005
2007
2007
2008

COMBINED:

20/1211
20/3248
No data
No data
No data

Dependent Variable 1: HiVprevalence
NACP (200ft); &
BakMlt, MX. (J007)-2004

—•

Adequate HIV
Knowledge
102/200

Exposure to
HIV Prevention
10/200

542/1207
1423/3350

16/1207
78/3350

No data

Wrong format

No data

No data
"ever"

No data
No data

"ever"

48/200
322/889
999/2391

No data

41*

"ever"

"ever"

Dependent Variable 2: Inconsistent condom use
0017(0010,0.025!

NB(2002)-20Q2
NACP (2005); &
MAM, It4.(2007)-20M

—

049(039,093)
-»

NACP-CJDA (2005)-2005
NAOM3DA (2009)-2MB

319/2391
4.7%

0.91 (0K.093)

j|

077(079,079)

0MH0.0M. OMg
SUMin, **. (2008) - 2005

—

Ftahan.it J. (2009)-2007
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~fl—

0.97(0.93,0.98)
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093(0 78,090)

0035(0024, OOO)
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/\
V/fl

OOO

0.02
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001tt0.au. 0.0411
* 91% tPwC.0001)

NFI (2002)'2002
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Ratan,«taL (2009)-2007
Cctoatm, et *(2008)-2007
HACP-CDA (2006) - 2008
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Dependent Variable 4: Adequate HIV knowledge

0,44(0.40,0.47)

NACP-CIDA (2000)-2006

0.3

a}
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0.0
pmportfcwfBgMcotfMreWwwft

1.1

Dependent Variable 5: Exposure to HIV prevention

0.91(0.44,0.59
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0.000(9094.00901

045 (O.iS,0.4$
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Bcfchari, « aL (2007) -2004

0013(0000,0021}

NACP-COA <2005)-2006

0023(0018.0.029}
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PAKISTAN

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
(-1) BIO • [1]

Penalty for homosexuality (death penalty)

Penalty for homosexuality (lashings)
-IB on
Penalty for homosexuality (>10 years in jail) - i H o n

Penalty for homosexuality (fines)
Gender non-conformity sanctions
Discriminatory laws & practices

-i0
-10
-10
-i0
-10

[11
[11
[11
[11
[2]

on
on
on
on
on

Equal age of consent
Supportive laws & policies
Anti-discrimination protection
Sex reassignment options available
Recognizes new or third gender (e.g. ID)
Right to marry/civil unions for Transgender
Same-sex marriage/civil unions
Protective Points =

00
00
00
00
00
00
00
o0

[4]

Homosexuality can be punished under secular
law, Islamic law, or both.
** However, most sources reporting on sexual
minority rights in Pakistan only list the penalties
in Art. 377, and sat the death penalty **

[4]
[5]

+in
tin
+in
+in
tin
+in
+in
+in

[1]

[2]

[1,31
[6]

Transvestism and sex reassignment are illegal:
[RRT, "Pakistan" (2009)]

[3]

Article 227 of the Constitution requires that all
laws must be compatible with Islam, and Islamic
law and tenets ban homosexuality. Articles 292
and 294 of the Penal Code criminalizes obscene
material in print or in song. "Obscene" would
probably include homosexuality due to Article
377 of die Penal Code. Despite these laws, there
are organizations that work with MSM,

[4]

Since the available epidemiological and
behavioural data collected for Pakistan range
form 1998-2008, Pakistan's ratification of the
ICCPR (2010) and the ICESCR (2008) are
deemed to have had no impact on the SOG1
Human Rights score during the years under
examination: [treaties.un.org]

[5]

The rape and sexual exploitation provisions of
the Pakistan Suppression of Prostitution
Ordinance (1961) are gender specific and only
apply to women and girls. Further more, within
the Pashtun community it is common for middleaged men to have a young boyfriend: [IRB,
"Pakistan" (2004)]

[6]

No protection from discrimination based on
sexual orientation or gender identity: [wikipedia,
"LGBT rights in Pakistan]

[7]

In 2008, the Lahore High Court ruled that sex
change operations are permitted for individuals
certified as suffering from Gender Identity
Disorder. In 2009, the Supreme Court ruled that
transgender people are citizens and are entitled
to the benefits and protection of the law:
[Godwin (2010) p. 42]

[2,7]
[2,7]
[8]
[8]

0

TOTAL POINTS = -9
SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS SCORE: 1
Bmmm ' •
05 | + | -9

0 000

[8]

•*

0.333

*

»

-

*

*f

r«I

0.5

;

j

Article 377 of the Pakistan Penal Code (1860)
criminalized "carnal intercourse against the
order of nature" with penalties including
"imprisonment for life, or with imprisonment of
... a term which shall not be less than two years
nor more than ten years, and shall also be liable
to fine."
Under Pakistani Islamic Law, referred to as the
"Hudood
Ordinance",
homosexuality
is
punishable by up to 100 lashes and death by
stoning (the same punishment as adultery).
Islamic Law is mostly applied in tribes.

[3]

Reservations / not party to ICCPR & ICESCR
Punitive Points = -9
o 0 +in
Ratified ICCPR & ICESCR
Gender-neutral sexual offences protection

[1]

[U

Penalty for homosexuality (2-10 years in jail) - 1 0 o n
Penalty for homosexuality (<2 years in jail)

REFERENCES:

•

0.000

0.889

Art. 496 of the Penal Code criminalizes having a marriage
ceremony knowing that the marriage is unlawful, which carries a
penalty of up to seven years in prison. In 2007, a married couple
was imprisoned for peijury because the Court did not recognize
the husband's gender (female-to-male transgender): [ilga.org,
"PAKISTAN/Law"; and IRB, "Pakistan" (2007)]

Due to their dates, these decisions are not
included in the SOGI Human Rights score.
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PHILIPPINES
PHILIPPINES
Study
Ramos-Jimenez & Lee (2000)
Mateo, et al. (2004)
Mateo, et al. (2004)
Mateo, et al. (2004)
Mateo, et al. (2004)
UNGASS, Philippines (2008)
UNGASS, Philippines (2010)

Year
1999
2000
2001
2002
2003
2007
2009

COMBINED:

HIV
Prevalence
No date

0/784
1/783
0/1120
1/900
3/1059
45/4542
0.Z2S

Inconsistent
Condom Use
81/115

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data
No data
No data
No data

No data
No data

No data

No data
No data
No data

No data
No data

No data
No data
No data

No data

No data

147/216
2001/2929

161/1059
296/4367

No data
Wrong format
Wrong format

196/1059
1278/4367

68%

11%

No data

24%

Dependent Variable 1: HIV prevalence

No data

Dependent Variable 2: Inconsistent condom use

* {2004}-2000

0.00000.0000,0.0047)

MatoO,«« (2004)-2001

0.0013(00000,0.0071)

Q004)-2002

0.0000(0.0000.0003$

UMtO.** (2004)-2003

0.0011 (0.0000,0.0062)

UNGASS.PMQpm* (2006)-2007

0.0098(0.0000; 00m

UNGASS, PMppinM {2010} • 2009

0.0008(0.0077,0.0132)

RafROKMnMK 4 it*(2000) • 1MB

4OMO

UN3A6S, PMpptoM <2001) - 20OT

UNGASS, PNRpplnaf (2010) - 2000

0991067,0701
Pw<M(P*0.B0Q

0.0022(0.0002,O.OOKS

f*«M.M(P-aO00f>

0.000
0010
A0f9
proportion (99* cot*hnc»lr*uywl)

Dependent Variable 3: HIV testing (past year)

otto'

ate . 'aVo

o>3

finpot9ao(99HcoiMmc»)nitrA&

Dependent Variable 5: Exposure to HIV prevention

UNOA99. PMppn« OOOt) - 2007

UNQAS9, PttMcplntl (2010) •

0d73
0f»
prapyton (99% anMvtc* Man*)

oio

piapMM (•»*conftftnc* MmO
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SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)

-ID OEI

[11

Penalty for homosexuality (lashings)

-ID 00
Penalty for homosexuality (>10 years in jail) -ID 00

[11
[1]

Penalty for homosexuality (2-10 years in jail) -ID 00
Penalty for homosexuality (<2 years in jail) -ID 00
Penalty for homosexuality (fines)
-ID 00

[11

Gender non-conformity sanctions

-ID 00

[11
[11
[7]

Discriminatory laws & practices

-10 on

[2]

Reservations / not party to ICCPR & ICESCR

-ID 00

[3]
[33

Gender-neutral sexual offences protection

on +10

Equal age of consent
Supportive laws & policies
Anti-discrimination protection

on +10

Sex reassignment options available
Recognizes new or third gender (e.g. ID)

on +10
00 +in

Right to marry/civil unions for Transgender

00 +in

[91

Same-sex marriage/civil unions

00 +in
+5

[91

H
•
+

Ratified ICCPR & ICESCR

-1
on +10
o

Punitive Points =

0 0 +1D

Protective Points =
TOTAL POINTS =

[41
[4]
[5]

REFERENCES:
[1]

Homosexuality is legal in the Philippines.
Police have been known to charge sexual
minorities under Art. 200 "grave scandal" or
Art 202 "vagrancy" of the Revised Penal Code
of the Philippines.

[2]

Although sexual minorities may join the Armed
Forces, the Military Code of Ethics deems
homosexuality and lesbianism as unethical
behaviour, punishable with a dishonourable
discharged.
"Some companies will not hire 'effeminate'
male applicants or will ask pointed questions
about marital status during a job interview.":
[IRB, "Philippines (2005)]

[3]

Ratified both the ICCPR (1986) and the
ICESCR (1974): [treaties.un.org]

[4]

In 1997, Art 266A(2) of Revised Penal Code
was amended to add a gender inclusive
definition of rape: [chanrobles.com, "Act no
8353"]

[61
[7]

In 1998, the Supreme Court declared that a
victim of rape, regardless of sexual preference,
would suffer pain, emotional outrade, mental
anxiety and fright: [People v. Ignacio;
UNESCO (2011) p.32]

[81

The Anti-Trafficking in Persons Act of 2003
provides gender-neutral protection from sexual
exploitation.

44

SEXUAL c MENTATION ft GENDER IDENTITYJJUMAN RIGHTS SCORE:
maimrndivkiimm •] SQfflWrScore
*
0.5
0.722
4

The age of consent in the Philippines is 18
regardless of sexuality.
[5]

WlifSSl

Republic Act No. 9432, An Act Providing for a
Magna Carta of Social Workers (2007), protects
a public social worker from discrimination
based on sexual orientation.

i

sfi ~
JZ

•

In 2010, the Supreme Court ruled that the
Commission on Elections' prohibition of GLBT
political groups from running in elections on the
grounds of "immorality was unjustified: [Ang
Ladlad v. Comelec]

2
Q.

0.333

^•1

[8] Changing one's gender and name with the Civil Registrar is
generally unavailable, except for intersex individuals or those
with congenital adrenal hyperplasia: [Republic v. Jennifer B.
Cagandahan, (2008)]

Annual pride festivals since 1994, and it was the
first pride march in Asia: [wikipedia, "LGBT
rights in the Philippines"]
[6]

Since 1995, there have been over 15 failed
attempts to pass federal anti-discrimination
legislation: [UNESCO (2011) p.33]

[7]

Based on the case law (see [8] below) sex
reassignment options appears to be legal in the
Philippines.

Earlier cases have denied such requests: [Silverio v. Republic
(2007)]
The Court distinguished between situations where individuals took
"unnatural steps" to change ones gender with situations where
science assisted with natural development, as in the case of
intersex individuals: [UNESCO (2011) p. 31]
[9]

In 1998, the Philippines National Police was
reformed by House Bill No. 8551, establishing a
gender sensitivity program and explicitly
prohibits discrimination on the basis of gender
or sexual orientation.

There is an Anti-Same Sex Marriage Bill, stalled in committee
before the Senate. Nevertheless, same-sex marriage (including
transgender people) is prohibited.

According to a personal interview with Ging
Cristobal (LAGABLAB), cross-dressing and
transgenderism is legal, but can be subject to
social discrimination: [Ging Cristobal]
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SINGAPORE
SINGAPORE
Study
Toh, et al. (2008)
Toh (2009)

HIV
Prevalence
41/967
76/1994

Year
2007
2009
COMBINED:

3.98%

Inconsistent
Condom Use

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data

No data

No data

No data

837/1994

977/1994

No data

No data

42%

49%

No data

No data

Dependent Variable 1: HIV prevalence

Dependent Variable 2: Inconsistent condom use
00424 (00X0.00371)

(2000)-2007

HIV Testing
(past year)

TQh (2009)-2008

0.0X1 (0.(001,0.0479

042(040,0-44)
COM (0.0331,0.0471)

' 041

0.04
0.00
jiraptfton 199ft oenMaoc*MwvaQ

Dependent Variable 3: HIV testing (past year)

046(0.47, 0.S1)

(2000)-200ft

049(047, OS1)

/** loofttrsftidM

' oJe

' '

abo
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SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
-ID
Penalty for homosexuality (lashings)
-ID
Penalty for homosexuality (>10 years in jail) - I D
Penalty for homosexuality (2-10 years in jail) - 1 0
Penalty for homosexuality (<2 years in jail)
-10
Penalty for homosexuality (fines)
-10
Gender non-conformity sanctions
-ID
Penalty for homosexuality (death penalty)

00
00
00

[i]

on

[11
[i]

on

[il

on

[11

00

Discriminatory laws & practices

-10 on

Reservations / not party to ICCPR & ICESCR

- 1 0 on

[3]

0 0 +1D

[3]

Gender-neutral sexual offences protection

0 • +10

[4]

Equal age of consent

[U
[5]

Sex reassignment options available

0 0 +IN
0 0 +1D
0 0 +1D
0D +10

Recognizes new or third gender (e.g. ID)

on +10

[7]

Right to marry/civil unions for Transgender

on +10

[81

Same-sex marriage/civil unions

0 0 +!•

[81

Anti-discrimination protection

Protective Points =
TOTAL POINTS =

[6]

Sexual minorities are charged and harassed
under Sec. 354 "outrage of modesty" and Sec.
294(a) "doing an obscene act in public" of the
Penal Code, and "indecent behaviour" in Art.
20 of the Miscellaneous Offences Act.

[7]

[2]

+4

-1

2
4-1
Of

n

z

1
CL

0.333

Although in 2003, homosexuals were allowed
to hold sensistive civil servant positions,
openly gay homosexuals are still barred from a
Foreign Affairs appointment involving
classified/sensitive information: [UNESCO
(2011) p.40]

0.5
H

[5] The Prime Minister said in 2007 that S.377A would not be actively
enforced, allowing homosexuals to live their private lives without
harassment, though not the same as an official repeal: [UNESCO
(2011) p.36]
Since 2009, people participated in Pink Dot (a public rally to
support the GLBT community). This happened after the years for
which there is epidemiological data.
[6]

No anti-discrimination protection based on sexual orientation or
gender identity exists.

[7]

Sex reassignment has been legal since 1973. Identity documents
(except for birth certificates) can be change after sex reassignment:
[Godwin (2010) p.78]

[8]

The Women's Charter was amended in 1996, prohibiting (and
voiding) same-sex marriages in Article 12(1), while recognizing
marriages between post-operative transgenders and someone of their
previous sex in Article 12(2): [UNESCO (2011), p. 38]

Sexual minorities in the Armed Forces are
medically downgraded as a Category 302 (a
medical code given to personnel who have
sexual disorders, such as homosexuality and
gender confusion): [UNESCO (2011) p.39]
Section 5.2 of the Free-to-Air Television
Programme
Code
(2004)
prohibits
broadcasting any program that "promotes,
justifies or glamorizes" gay lifestyles.
Associations need to be approved and
registered in order to be legal. According to
Sec. 4(2) of the Societies Act, groups are
prohibited if they are likely to be used for
unlawful purposes or would be contrary to the
national interest for society.

SEXUAL ORIENTATION& GENDERLOEIMTY HUMANRIGHTS SCORE:
neutral
Total MntsWidedtfy18 A
SOGIHR Score
0.S •
0.444 J!
•1
+
"L&»

i

Section 377A of the Singapore Penal Code-.
"Any male person who, in public or private,
commits, or abets the commission of, or
procures or attempts to procure the
commission by any male person of, any act of
gross indecency with another male person,
shall be punished with imprisonment for a
term which may extend to 2 years."
Like all the former British colonies in Asia,
the Singapore Penal Code had a section 377
(carnal knowledge against the order of nature).
In 2007, section 377 was repealed and
replaced with the crime of necrophilia.
According to the rule against redundancies, the
prohibited acts in sections 377 and 377A were
not the same. Therefore, when the repeal took
effect in 2008, anal and oral intercourse were
legalized for heterosexuals and maybe for
homosexuals as well as. It is believed that the
offences covered in section 377A are for nonpenetrative acts: [UNESCO (2011) p.37]

-5

Ratified ICCPR & ICESCR

Supportive laws & policies

[1]

[I]

[61
[2]

Punitive Points =

REFERENCES:

^ Not party to the ICCPR or the ICESCR:
[treaties.un.org]
M

Section 376 criminalizes non-consensual
sexual assault by penetration. Section 376A
criminalizes sexual assault by penetration with
a minor under the age of 16. Sections 363 and
374 protect people under 21 from sexual
exploitation. All of these provisions are gender
inclusive.
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SRI LANKA
SRI LANKA
Study
NASP (2007)
Arlyaratne, et al. (2007)
NASP (2010)

Year
2006
2007
2009

COMBINED:

HIV
Prevalence
No data
No data

Inconsistent
Condom Use
240/446
282/311

HIV Testing
(past year)
93/854

2/413

No data

"ever"
No data

0.48%

74%

11%

Dependent Variable 1: HIV prevalence
NSACP (2010) • 2009

Adequate HIV
Knowledge
607/846
428/494

Exposure to
HIV Prevention

No data

No data

80%

33%

No data

161/494

Dependent Variable 2: Inconsistent condom use

. 0.0046(0.0006,0.0174)

HASP (2007) *2006

**«*»,«t* <20OT) • 2007

0 91 (0.97.0 94)

0.0049 (0.0009, 0.0174)
P-=k»hwttodb$
0.74(0.S3,0M)
/••(OOftWtttfa*

at ' ' 04

0.009
0410
0*019
proportion (99% cmU mc* M mmQ

6.9

6.6

id

pgpariJwtMliconfldtaoiMirvaQ

Dependent Variable 3: HIV testing (past year)

Dependent Variable 4: Adequate HIV knowledge
NASP (2007)-2008

N8ACP (2007)-2006

ArtyvMnt.lt

(2007) *2007

0.97(063, 090)

0.90(093,992)

099
0.79
0.94
proportion (99* cotrOfrn&intwl)

0.10

Dependent Variable 5; Exposure to HIV prevention services
Mynne.attf (2007)-3007

0.33(929,037)
P*JDPftv«tafM

0.31
__
934
pfdpQiftaft <99K cpnfldvtcv
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SRI LAIMKA

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)

[1]

- I D OBI

U)

-10 0D
Penalty for homosexuality (>10 years in jail) - 1 0 on
Penalty for homosexuality (2-10 years in jail) - I 0 on
-i0 on
Penalty for homosexuality (<2 years in jail)
Penalty for homosexuality (fines)
-10 on
- I D 00
Gender non-conformity sanctions
-in 00
Discriminatory laws & practices

[21

- I D 00

[2]

Penalty for homosexuality (lashings)

Reservations / not party to ICCPR & ICESCR

Punitive Points =
Ratified ICCPR & ICESCR
Gender-neutral sexual offences protection
Equal age of consent
Supportive laws & policies
Anti-discrimination protection
Sex reassignment options available
Recognizes new or third gender (e.g. ID)
Right to marry/civil unions for Transgender
Same-sex marriage/civil unions

Protective Points =
TOTAL POINTS =

-5
0•
on
00
00
00
00
00
00
00

+10
+10
+in
+in
+in
+in
+in
+in
+in

REFERENCES:

[11
[11

ID
[11
n/d
n/d

Like Section 377 of the Indian Penal Code,
Section 365 of the Sri Lankan Penal Code
(1883) criminalizes "carnal intercourse against
die order of nature" which carries a penalty of
up to 10 years in prison. Section 365A
criminalizes "gross indecency", which carries
penalties of up to 2 years in prison, fines, or
both. The 1995 amendment to the Penal Code
changed the word "males" to "persons" in
section 365A, making the offence applicable to
lesbians.
Section 9 of the Vagrants Ordinance prohibits
systematically procuring persons for the
purposes of illicit or unnatural sexual
intercourse. The penalties include up to 2 years
in prison, fines and whipping (for men only).

[21

[3]

[2]

[11
n/d

Acceded to both the ICCPR (1980) and the
ICESCR (1980): [treaties.un.org]

[3]

Section 363 "Rape" is defined in such a way
that only women can be victims. However,
section 365B provides an equal penalty for non
consensual sexual acts of gross indecency.
Furthermore, the 1995 amendment to the Penal
Code added protection for children from sexual
crimes. Sections 365 and 365A were changed
to add a larger penalty for those over 18 who
commit unnatural sexual intercourse or gross
indecency against a person under 16. The new
penalties are the same as those for "rape"
against girls under 16. Finally, section 360A
"procuring" protects men and women from
sexual exploitation,

[4]

No anti-discrimination protection based on
sexual orientation or gender identity exists.

[4]
[51
[51
[11
[11

+2

-3

neutral

According to the NGO Shadow Report to the
Committee on the Elimination of All Forms of
Discrimination Against Women, there is s
loophole in the law that allows doctors to
perform sex reassignment to bring a person's
gender in line with their identity documents
(putting the "cart before the horse" [WSG Sri
Lanka (2011) p.5]
0.389

Doctors risk losing their medical license if the
change a person's gender to the opposite of
what the identity document says. Since this area
is largely unregulated and taboo, it is not really
practical for transgender people to have sex
reassignment or change their documents: [WSG
Sri Lanka (2011)]
[n/d] no points are assigned for missing data.

138

TAIWAN
TAIWAN
Study
Hselh, et al. (2006)
Lai, 5., et al. (2004)
Hselh, etal. (2006)
Hselh, etal. (2006)
Lai, S., et al. (2004)
Hselh, et al. (2006)
Hselh, et al. (2006)
Lal,S., etal. (2004)
Lal, S., et al. (2004)
Ko, et al. (2006); & NCK
University (2006)
Yaoming University (2004)
Yaomlng University (2005)
NCK University (2006)

Year
2000
2000
2001
2001
2001
2002
2002
2002
2003
2004
2004
2005
2006

COMBINED:

HIV
Prevalence
24/273
33/348
6/139
12/178
16/307
19/213
13/265
15/260
38/549

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data

No data

No data

No data

No data
No data
No data

No
No
No
No

No data
No data
No data

38/372
71/983
36/459
6/107
7%

No data
No data

No data
No data
No data

No data
No data
No data
No data
No data
No data

No data

No data

No data

No data

281/466

"ever"

No data

No data

121/370
449/755
171/273
33/109

"ever"

No data

"ever"
"ever"
"ever"

91/95
No data
No data

269/451
458/774
171/273
115/131

49%

No data

96X

68%

No data
No data
No data

Dependent Variable 1: HIV prevalence

data
data
data
data

Dependent Variable 2: Inconsistent condom use

a» ro ot afa

Hs4h.at4 (2006)-2000
laf. at 4L (2004)-2000

0.09 (00?; a19

KM*.« 4.(2006}-2001

004 (0.02,0.09)

Ha4h.Bt4{2006)-200l

0.07(0 04.0.11)

14,44 (2004)-2001

005(0.03,009

Haati, at# (20081-2002

009(000,0)4}

HmN), •!aL (2006) - 2002
L*1, *4.(2004)-2002

000(0.03,006)
0.00(0.03, 009}

L4, at 4.(2004)-2003

007(0.00. a09

Yaorrtno URMMy (2004) - 20W
Ka ft 4. (2006); & NCK
UnNanfty (2006) -2004
Ytafttog UnfcanSy (2005) - 2005

007(006, 009)

14, S. at 4. (2004) -2003

0.00(0.56, 0.65)

ttumtao Urtwmty (30W) - 2004

0.39(056,0.9X

Ko, at 4. (2006);4 NCK

IMMnNy (2006)'2004

093(029.0.39

Ytonlno UnMraty (2005) - 2005

063(057, 068)

NCK UnMmty <2006) • 2006

030(022. 0.40)

010(047, 0.14)
000(0.06, 0.11}

0.06(0.01 0.133
0.07 (0.06,0.069
f = tS.2%(P=0.1697)

NCK Umanfty (2006) - 2006

o.So

02

o.fe'
o.io
o.fs
proportion/KHtconfldancaMiftaO

0.4

Ka.UMOOOtr.tNCK
U*«ito<200«)-2004

•

.

0.3) (O X, 0.631

;

0.40 <0.99.0.60

tHmiW
vtHmmg Unimraay (2Q05) - 300S

—•

MCK UntMfMty (3D06) - 2008
<^>

1

"

olW

oatosT. O M

a—

O MWIM. 0.93)

semi
rrnn-ntTl

<tW

0.6

Dependent Variable 5: Exposure to HIV prevention
YWIttlBUnMn* (2004)-2004

^jj|P|

0.6

propo/9ort(99%oorti*K9*mfvaO

Dependent Variable 4: Adequate HIV knowledge

YKningU>MnltynaM)-2aM

049(037,062)
P*96 7H{P=a.OOQff

-4-

' o'» ' ate ' ' i>.ir" ' ' "aW
pnpodbi (W*cmMmm Mama0

oi

/N

as»t0.si.077>
/•=«.» (Ptoaowj

06
o'.T
it 08
t'o
proportion (99* cont anc*nmvwj
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TAIWAN

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
Penalty for homosexuality (death penalty)

-1 • 0 0

[11

Penalty for homosexuality (lashings)

-ID 00

[11

Penalty for homosexuality (>10 years in jail) - I D 0 0

HI
[11

Penalty for homosexuality (2-10 years in jail) - I D 0 0
Penalty for homosexuality (<2 years in jail)
-ID 00
Penalty for homosexuality (fines)
-ID 00
-ID 00

HI
n/d

Discriminatory laws & practices

-ID 00

n/d

Reservations / not party to ICCPR & ICESCR

-10 0D

[2]

Ratified ICCPR & ICESCR

-1
0 0 +1D

[2]

Gender-neutral sexual offences protection

0D +10

[31

Equal age of consent

0D +10

Supportive laws & policies

0 0 +1D

[41
[5]

0D +10
0D +10
H

0 0 +1D

Sex reassignment options available
Recognizes new or third gender (e.g. ID)

o
•
+

Anti-discrimination protection

Right to marry/civil unions for Transgender
Same-sex marriage/civil unions
0 0 +1D
Protective Points = +5

TOTAL POINTS =

[1]

Homosexuality has been legal since 1896:
[ILGA(2011)p. 8)]

[2]

The available epidemiological and behavioural
data collected for Taiwan range form 20002006. As such, Taiwan's 2009 "ratification" of
the ICCPR and ICESCR (which was rejected
by the UN due to the UN's "one-China policy")
is deemed to have had no impact during the
years under examination: [treaties.un.org]

[3]

"Until a 1999 amendment that included samesex intercourse without consent as one type of
rape, rape only applied to acts between members
of the opposite sex.": [Laurent (2005) p. 185]

[11

Gender non-conformity sanctions

Punitive Points =

REFERENCES:

[51
[6]

Section 296 and 296-1 of the Criminal Code
prohibits sex slavery, with a penalty of up to 7
years. This law appears to be gender neutral,
and effective at preventing sexual exploitation.
[4]

Avert.org reports that the age of consent in
Taiwan is 16 for heterosexual and homosexual
acts: [GayTimes, "Gay Taiwan"]

[5]

In 2008, the Gender Equality in Employment
Act was amended to include protection from
discrimination based on gender and sexual
orientation. In 2004, the Gender Equality in
Education Act added protection for student from
discrimination based on gender and sexual
orientation, and mandated that school take
positive steps to improve their situation. In
2011, the Ministry of Education announced that
textbooks will teach GLBT human rights:
[Godwin (2010) p. 59]

[61
[7]
[81

+4

I

SEXUAL ORIENTATION & GENDER IDEFTMN HUMANRIGHTS SCORE:i
*#3
•11
0.5 | •
' 0.722

0 000

[8]

Since the available epidemiological and
behavioural data collected for Taiwan range
form 2000-2006, these recent developments do
not impact the SOGI Human Rights score.
[6]

Sex reassignment has been legal since 1986 (or
1988). Changing identity documents is only
available to those who have completed their
surgery.
However, in 2008, the Health
Department relaxed the regulation by allowing
transgender to change their documents without
genital reconstruction.

[7]

"Under Taiwan's Civil Code, a marriage must
'not involve fraud or coercion,' but only a dozen
or so transsexuals are currently married in
Taiwan, and most of them have been with their
partners since before their sex change
operations. Thus no one here has ever married a
transsexual unknowingly and then sued him or
her for the deception." *unconfirmed* [Taiwan
Panorama]

0.889

In 2001 (or 2003), the Minister of Justice introduced the Basic Law On
The Guarantees of Human Rights, which would have included a
provision for sexual minorities to form families: "All people are entitled
to the rights to get married and form families based on their free wills.
The families formed by gays and lesbians can adopt children based on
the law."
However, the draft bill was eventually abandoned:
[GayTimes, "Gay Taiwan"; Laurent (2005) p.185]
In 2003, the government introduced same-sex matriage legislation, but it
proved to be too controversial. Thus, same-sex marriages are not
recognized in Taiwan: [GayLawNet, "Taiwan"; wikipedia, "LGBT
rights in the Republic of China"]

[n/d] no points are assigned for missing data.

In 2009 Taiwan passed implementing legislation
for the ICCPR and ICESCR.
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THAILAND (<2007)
Study
Beyrer, et al. (2005)
van Griensven, et al.(2010);
van Griensven, et al. (2005);
& Mansergh, et al. (2006)
Chemnasiri, et al. (2010);
& CDC (2006)

Year
2000

HIV
Prevalence
21/66

Inconsistent
Condom Use

HIV Testing
(past year)

Adequate HIV
Knowledge

Exposure to
HIV Prevention

No data

No data

No data

No data

2003

194/1121

341/926

"ever"

918/1121

500/927

2005

340/2049

758/1632

"ever"

No data

No data

19%

42%

No data

82%

54%

COMBINED (<Z007):

Dependent Variable 1: HIV prevalence
Bayiar.atal (2005) 2000

;

•

Dependent Variable 2: Inconsistent condom use
OH <0.21, 0*Q

van QMmn, at al (2010}:
van onanawn, at ri. (2005); ft
Mamaqfi.alai (200S)-2003

van Qdanavan, al al (2010K
van Ortanwan, at *(2005): *
Mana.su al al. (20061-2003

•

0*7 {OH, 0.40)

a<7t0.n.a20)

cocnooer.t
c»arra«,aa (2010)-2005

COCQOWX4
CMnoaan. al al. (2010) - 2005

0.46(044,049)

0.17(0.19.0.19

amttwt

/\
/

/

0.(9(0.15,0221
p*n%0*aoii>

V

o.ioo 6 th o Ab diia o.M oto

\
032

prqpafttm (80% cofManoa MmaO

Dependent Variable 4; Adequate HIV knowledge

ran flrigawn. «t tt (2010);
n Grfensvwi «* (2006); &
ManMrgh.at 4.(2006)-2003

0.92

0.94)

\
/

0*2(0.32,0*1)
r-loo In* Mixfms

' 0$7 ' ' 0.43
Q.ft ftbf
prapartoftpMconMneaMarwaQ

Dependent Variable 5: Exposure to HIV prevention

van QrtnMA, at aL (2010);
w Grtarwven, 9i al. (2005);*
Mansargh.eltf. (2006)-2003

0.94(0.5tt0.37)

A54 (091,097)
p.

092(0.90,094)

on

bit

ah

its

proportion(90% conMMot MnvbQ

aoo' ' o.h'

o'si ' ' bJse ' oie

(nopttltoi (WW eanWXCTiBCvD
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THAILAND
THAILAND (>2007)
Study
van Griensven, et al. (2010)
UNGASS Thailand (2008)
van Griensven, et al. (2009)
CPHO (2010)

Year
2007
2007
2008
2010

HIV
Prevalence
123/400
223/906
361/1292
35/300

COMBINED (>2007):

24%

Inconsistent
Condom Use
65/189
28/237
566/1002
92/208

HIV Testing
(past year)

57%

Dependent Variable 1: HIV prevalence

No data
No data

"ever"

No data

747/906

No data
No data

No data

251/300

No data
No data

35%

83%

No data

Dependent Variable 2: Inconsistent condom use

—

0.»ftMft <142)

—•—

UNO*» TMM unu-2007

029*12?. 0*9

•

van Ortanmn, «t$t 200B) • 2008

CPHO (3010) 2010

' oirj'' also
pwportfen

aa/amojcv

012(00t, 01Q

—*—

a*<<af7,a*9
/• « VIM (pwftOOOfj

V

ohoo

Exposure to
HIV Prevention

317/906

¥K) Qritwtft, et *(2010) - 2007

wiOiMmt, at* 010)* air

Adequate HIV
Knowledge

' ate ' ahb'

hhMwwiow}

-

UNGASS -MM(3000)- 3007

11
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00

080(0183. 000)

044(037, OH)

\

WMltWl

airs

Dependent Variable 3: HIV testing (past year)

—

CPHO (2010) 2010

086(083,092)

\/

02
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f
pwo/ton (99* cortMmc* Mnn#

0.57(039,077)
P««t9)l<P4J0W
f.O

Dependent Variable 4: Adequate HIV knowledge
IkMiHThdMnMM.IMIT

|
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OCT (000,0 0$
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THAILAND

SEXUAL ORIENTATION & GENDER IDENTITY HUMAN RIGHTS INDEX
- I D OBI
- I D OEI
Penalty for homosexuality (lashings)
Penalty for homosexuality (>10 years in jail) - I D OBI
Penalty for homosexuality (2-10 years in jail) - I D OEI
Penalty for homosexuality (<2 years in jail) - I D OEI
- I D OEI
Penalty for homosexuality (fines)
- I D OBI
Gender non-conformity sanctions
-IET ON
Discriminatory laws & practices
Reservations / not party to ICCPR & ICESCR - I D OEI
Punitive Points = -1
OA +10
Ratified ICCPR & ICESCR
0 EI +10*
Gender-neutral sexual offences protection
ON +IEI
Equal age of consent
0 D +10
Supportive laws & policies
0 0 +10*
Anti-discrimination protection
0
D +10
Sex reassignment options available
Penalty for homosexuality (death penalty)

H
+

•

SI
o

Recognizes new or third gender (e.g. ID)

Right to marry/civil unions for Transgender 0 0 +1D
0 0 +1D
Same-sex marriage/civil unions
Protective Points = +4 +6*

TOTAL POINTS = +3

"lib.

REFERENCES:

[11
[11

[1]

Homosexuality has been legal in Thailand since
1957: [APF (2010) p. 77]

[2]

Pornography and prostitution are illegal in
Thailand, and sexual minorities are at risk of
harassment due to police raids under the Social
Order Campaign. Condoms are often used as
evidence of prostitution: [Godwin (2010) p. 74]

tH

[11
[11
[11
[11

In 2005, the Thai armed forces began to accept
gay men. Transgenders (kathoey) were still
banned from the military, classified as "Type 3 Sickness that cannot be cured within 30 days", as
opposed to "Type 4 - Permanently disabled or
mentally ill": [DoS (2009) p. 24; 356gay]

[2]

[31

In 2011, the Thai armed forces began to accept
kathoey so long as they did not complete their sex
reassignment: [GayLawNet, "Thailand"]

[3]
[41
[5]
[61

In 2010 the Governor of Chiang Mai banned attire
that expressed "sexual deviance" in the floats that
were participating at the annual Flower Festival.
A Court ruled that the ban violated the
Constitution: [APF (2010) p. 77]

[7]

[8]
[8]
[91
[91

+5*

Transgender students are not permitted to wear the
uniform of their preferred gender.
Even in
university, where the rules are relaxed, graduation
uniforms must match their biological sex.
In 2004, the Culture Ministry told TV stations to
reduce the portrayal of gay behaviour. In 2010, the
Thai Film Board banned a transgender film.
[3]

Acceded to both the ICCPR (1996) and the
ICESCR (1999): [treaties.un.org]

[4]

The military-led interim government passed the
Criminal Code Amendment Act (No.19) B.E. 2550
(2007), which expanded the definition of rape to
include all genders and sexual practices. Prior to
2007, only a women could be 'victims' of rape:
[APF (2010) p.78; and IRB, "Thailand" (2008)]

1:1 £% 1 x]

The Prostitution Prevention and Suppression Act
uses gender inclusive language.
n

[5]

Age of consent is 16 for both men and women,
regardless of sexuality.

[6]

In 2002, the Thai Ministry of Health removed
homosexuality from their list mental diseases.

4-1

3
<U

z
0.333

[8]

[9]

Thailand has many GLBT organizations, pride
festivals in Phuket, Bangkok, Pattaya, Chiang
Mai, among other cities, and many GLBT
publications, including magazines and films.

0.S

Sex reassignment is legal in Thailand. However, in 2009 the
Government added a requirement of living as the opposite sex for a
year before being permitted to undergo sex reassignment, Kathoey
(post operation) cannot change their identity documents: [APF
(2010) p. 77]
Thailand does not recognize same-sex marriages or marriages with
post-operative kathoey. [APF (2010) p.77]

[7]

Thailand does not have any explicit protection
from discrimination based on sexual orientation
and gender identity.
However, the equality
provisions in the 2007 Constitution includes
protection from discrimination based on "personal
status". The Constitutional Drafting Assembly
stated that the world "phet" means differences
between men and women, including sexual and
gender diversity. This was first tested in the 2010
case from Chiang Mai: [APF (2010) p. 77]
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-ID
ID
Penalty for homosexuality (lashings)
Penalty for homosexuality (>10 years in jail) - I D
Penalty for homosexuality (2-10 years in jail) - I D
Penalty for homosexuality (<2 years in jail)
-ID
-ID
Penalty for homosexuality (fines)
-ID
Gender non-conformity sanctions
-ID
Discriminatory laws & practices
Reservations / not party to ICCPR & ICESCR - I D

Penalty for homosexuality (death penalty)

Punitive Points =
Ratified ICCPR & ICESCR

00

[1]

0B
00
00
00
00
00
00
00

HI
[1]

0
0 • +10

[11

Homosexuality was legal in Indonesia before
Timor-Leste became independent. During the
transition to independence, UNTAET maintained
the laws that were in existence prior to
independence until they were replaced by new
domestic legislation. In the new Penal Code
(2009), homosexuality continued to be legal:
[UNESCO (2011) p.43]

[2]

[2]

Timor-Leste acceded to the ICCPR and the
ICESCR in 2003: [treaties.un.org]

[3]

For the years under review, Timor-Leste's
criminal law followed the Indonesian Penal Code.
Article 285 of the Indonesian Penal Code
specifies that only women can be victims of rape.
In 2009, the new Timorese Penal Code included
clear gender-neutral provisions for rape (Article
172).

HI
n/d
[2]

0 • +10

13]
[4]
[5]

0 0 +1D

[6]

0 0 +1D
0 0 +1D
0 0 +1D
0 0 +!•

n/d

+

a

O
•

0 0 +113

Equal age of consent

Sex reassignment options available
Recognizes new or third gender (e.g. ID)
Right to marry/civil unions for Transgender
Same-sex marriage/civil unions
Protective Points =

TOTAL POINTS =

Timor-Leste became independent in 2002 after the end of
the United Nations Transitional Authority for East
Timor's (UNTAET) mandate. The recent developments
have no impact on die SOGI human rights score since
epidemiology and behavioural data for Timor-Leste is
only available for 2003 and 2008.
[1]

111
[11

Gender-neutral sexual offences protection
Supportive laws & policies
Anti-discrimination protection

REFERENCES:

n/d

For the years under review, the Immigration and
Asylum Act (Law No. 9/2003) penalizes all forms
of sexual exploitation in gender-neutral language
(Article 81 "Human Trafficking"). In 2009, the
new Timorese Penal Code also included clear
gender-neutral sexual exploitation provisions
(Articles 174-175): [UNESCO (2011) p.43]

[7]
[7]

+3

+3

1 SEXUAL ORIENTATION

[4]

For the years under review, the age of consent
under the Indonesian Penal Code, differed by
geru/er and not by sexuality (18 for men and 15 for
women). With the new Penal Code (2009) the
provisions are gender-neutral, making the age of
consent 17 (Article 178).

[5]

The Labour Code (UNTAET/REG/2002/5)
explicitly prohibits discrimination based on sexual
orientation, including termination of employment
based on sexual orientation.

BTSHTS SCOMT]
it:i?!Iff I SI;

0.5

|»jj-y-1TrTf^T5rg|gf

I
0.333

3
01

Article 52(2)(e) of the new Penal Code (2009)
makes crimes motivated by sexual orientation an
"aggravating circumstance" (i.e. a hate crime).

0.5
[6]

While debating the equality provision in, "sexual
orientation" was included in early drafts of TimorLeste's new Constitution (2002). However, after
much debate, the National Assembly voted 52 to
36 to remove the "sexual orientation": [UNESCO
(2011) p.44]

[7]

Same-sex marriage or marriages with post
operative transgenders are not recognized.

[n/d] no points are assigned for missing data.
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Penalty for homosexuality (death penalty)

-ID 00

[1]

-1DO0
Penalty for homosexuality (>10 years in jail) - I D 0 0

[1]

Penalty for homosexuality (2-10 years in jail) - I D 0 0
Penalty for homosexuality (<2 years in jail)
-ID 00
Penalty for homosexuality (fines)
-10 0 0

[1]

Gender non-conformity sanctions

-10 0 0

Discriminatory laws & practices

-i0 on

[11
[2]

Reservations / not party to ICCPR & ICESCR

-ID 00

[3]

Penalty for homosexuality (lashings)

Punitive Points =

[1]

Homosexuality has never been criminalized in
Vietnam. Vietnam did not follow China when
they criminalized sodomy during the Ching
Dynasty (IS4 century). France also did not
impose any laws against sodomy, since it was
not in their Napoleonic Code.

[2]

"Vietnam does not allow the adoption of a child
by a gay or lesbian person.": [adoptvietnam.org]

[1]
[U
[1]

Ratified ICCPR & ICESCR

-1
on +10

Gender-neutral sexual offences protection

on +10

Equal age of consent
Supportive laws & policies

on +10
00 +m

Anti-discrimination protection

0 0 +in

Sex reassignment options available

0 0 +in

[6]
[7]

Recognizes new or third gender (e.g. ID)

0 0 +in

[7]

Right to marry/civil unions for Transgender

0 0 +in

[8]

Same-sex marriage/civil unions

00 +in
+3

18]

Protective Points =
TOTAL POINTS =

REFERENCES:

(31
[4]
(5)
(6]

The criminal code does prohibit "undermining
public morality". This vague law could be used
to harass gay people or gay rights organizations:
[IRB, "Vietnam" (2010); Laurent (2005) p.192]
Police tend to turn a blind eye to crimes
involving gay victims: [RRT, "Vietnam"
(2010)]
[3]

Acceded to both the ICCPR (1982) and the
ICESCR (1982): [treaties.un.org]

[4]

The "rape" (sec. 111), "rape against children"
(sec. 112), "forcible sexual intercourse" (sec.
113), and "forcible sexual intercourse with
children" of the Penal Code are all genderneutral: [worldlii.org/vn/Iegis/pc66]
With respect to sexual exploitation, section
119(2)(a) of the Penal Code criminalizes
"trafficking" in women (not men) for the
purpose of prostitution.
Section 120(2)(g)
criminalizes the trade in children for the purpose
of prostitution, which is gender-neutral.

+2
[5]

Age of consent appears to be 16 for both men
and women, based on the provisions on "rape
against children" and "forcible sexual
intercourse with children" in the Penal Code.

[6]

"There are no official records in the books of
law to support sexual minorities. Under the
guise of public health, and NGO funding, MSM
are free to meet, to support, to receive
HIV/AIDS info." [Alex Hoa; DoS (2010) p.25]
Homosexuals are not protected against
discrimination: [IRB, "Vietnam" (2010)]

[7]

0.333

[8]

Article 10(5) of the 2000 Marriage and Family Law expressly
prohibits same-sex marriage.
Following a 1997 'marriage' between an Australian man and his
boyfriend, two Vietnamese woman 'married' in 1998. The Justice
Minister decided to "put an end to the marrige", and had the two
woman sign a documet promsing not ot live together: [RRT,
"Vietnam" (2010)]

In 2008, by Government Decree, sex
reassignment procedures are only legal for
"hermaphrodites and people born with certain
genital abnormalities, but not for people who are
physically of one sex and request sex
reassignment surgery.": [Godwin (2010) p. 78],
Those who do qualify for sex reassignment (i.e.
intersex people) can change all of their
documents, including their birth certificate.
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