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Abstract
Canadian Federal judges (N=210) were presented with 77 criteria related to the best
interests of the child (BIC). The study examined the respondents’ ratings of a range of
criteria considered relevant to the BIC. The study also explored whether judges’ ratings
vary by demographic or personal characteristics and sought to provide support for the
theoretical framework advanced by Jameson et al. (1997). On average, judges rated only
1 item as Essential, 10 items as Extremely Important and 10 items as Not Important or
Marginally Important. The remaining 56 items were rated Important or Very Important.
The significance of many of the criteria would appear to depend greatly upon the specific
circumstances and the individuals involved in a particular case and does not vary
significantly by characteristics of the respondent. The study provides additional evidence
as to the reliability of the BIC questionnaire. The factor analysis did not produce
groupings that coincided with the theoretical framework proposed by Jameson et al.

(1997).
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Judges’ Ratings of the Best Interests of the Child Custody and Access Criteria

Custody and access to children is often a major source of conflict between divorcing
parents. When couples cannot agree on a parenting plan on their own, or with the help of a
mediator, the decision is put into the hands of the judiciary. Studies report that, while the
vast majority of custody cases are settled out of court, between 10 and 17 percent of divorces
involving children become embroiled in a legal dispute over custody (Austin and Jaffe 1990;
Hauser, 1985; Lowery, 1984). Legally, in making a custody and access determination judges
must consider a number of factors as set out under the Divorce Act and as articulated in the
Children’s Law Reform Act. The goal for judges in such cases is to determine what form of
custody arrangement optimally serves the best interests of the child (BIC). Yet the legal
criteria for making such custody decisions is not necessarily determinative. Critics claim that
the BIC standard is overly vague and it has been suggested that the lack of predictability and
consistency in the application of custody and access law can have the undesired effect of
leading to even higher rates of litigation and continued conflict between parents (Boyd, 1996;
Hauser, 1985; Lowery, 1984; Pearson & Gallaway, 1998). Further, due to the flexibility of
the BIC standard, judges have considerable discretion in making their determinations as to
the BIC, and personal characteristics, moral or gender biases may often come into play
(Allen & Burrell, 1996; Fraser, Fish & MacKenzie, 1995 Reidy, Silver & Carlson, 1989;
Rosnes, 1997). As well, disputed custody cases often involve couples with problematic
histories, and impaired functioning within the marriage (Hauser, 1985). Custody disputes
often involve unresolved issues between the parents, such as power struggles, opposing

beliefs, allegations of abuse, drug or alcohol problems, homosexuality, and mental illness,
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which make it difficult to keep the focus on the best interests of the children (Rosnes, 1997;
Sorensen, Goldman, Ward, Albanese, Graves & Chamberlain, 1995).

Therefore, increasingly, social workers and mental health professionals are being
asked to perform custody assessments on behalf of the courts and, in some cases, to make
recommendations as to which parent or what type of custody arrangement will best meet the
BIC (Ash & Guyer, 1984). However, psychologists and judges may not always agree on the
importance of certain factors in making custody decisions and even among psychologists
there is no consensus as to whether and to what extent various factors relating to custody may
have negative consequences on the development of children of divorcing parents (Amato &
Keith, 1991; Arditti, 1992; Ash & Guyer, 1986; Clay, 1994; Lowery, 1981; Lowery, 1984;
Reidy et al., 1989).

For these reasons, as noted by Reidy et al. (1989), the task of determining what is in
the BIC is often a complex balancing of numerous competing factors, and there is a
perception of unevenness and uncertainty in the area of custody and access law (Lowery,
1984). Research in this area has attempted to examine the process by which judges make
custody and access determinations (Lowery, 1981; Lowery, 1984). Svenson (1996) notes that
decision-making is often a kind of conflict resolution in which contradictory goals have to be
negotiated and reconciled, yet emphasizes that the human decision maker is restricted by the
amount of information that can be handled at any one time. Lowery (1981) hypothesized that,
when given a multiplicity of factors to be considered, people will actually only use a few
criteria. Ebbeson and Konecni (1975) suggested that the information integration theory
might offer useful insights into judges decision processes. This theory deals with the process

that allows people to combine or integrate social information to make decisions and suggests
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that judgements are the result of a particular combination of the subjective value and relative
weight assigned to different pieces of available information (Anderson, 1971). Asa first step,
therefore, Lowery (1981) examined the subjective value that judges attached to some sixteen
criteria deemed relevant to the best interests of the child in making custody and access
determinations. Building on this work, the current study examines Canadian judges' ratings
of a much larger set of items believed to be related to the BIC in order to assess whether
Judges do attach greater importance, or value, to certain criteria than to others.

Historical Perspective

Mason (1994) suggests that the legal history of child custody is far more about the
rights of fathers and mothers than it is about the welfare of children. Indeed, historically,
under Roman and early English law, fathers were afforded absolute control over their
children, including the natural right to custody (Derdeyn, 1976). However, as noted by
Derdeyn (1976), in the mid-1800°s, the courts, guided by the doctrine of 'parens patriae’
(parent of the country), would intervene in child custody matters only when the children were
deemed to be in need of protection.

In time, this changing emphasis from fathers’ rights to the needs of the child, along
with the emerging status of women in society, led to the development of the tender years
presumption (Derdeyn, 1976). The tender years doctrine was based on the assumption that
any mother could generally meet the needs of a young child better than the child’s father
could. As a result, for some time the legal decision as to what was in the best interests of a
particular child was largely influenced by the child’s age. As noted by Mason (1994), the
tender years doctrine essentially meant that custody of children of tender years was awarded

to the mother, unless the mother was considered unfit. Thus the natural law shifted in favor
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of maternal custody and, since the early 1900’s, custody of the children, especially younger
children, was most often given to the mother (Halikias, 1994; Lester, 1978; Mason & Quirk,
1997).

In the decades that followed, as social perceptions about gender and parenting
continued to evolve and with the establishment of no-fault divorce laws, custody decisions
began to reflect the belief that both parents may be equaliy fit or unfit to care for children
(Halikias, 1994). With the growth of the social and behavioral sciences in the 1960°s and
with a growing awareness and consideration of the potentially negative impacts of divorce on
children, the BIC standard found its way into the custody and access statutes in most Western
countries and states, including Canada (Charnas, 1981; Derdeyn, 1976; Stamps & Kunen,
1996). Under the BIC standard, the court is expected to evaluate the circumstances of each
case and determine the best arrangements for the child (Stamps & Kunen, 1996). Gradually it
became evident that there were numerous interdependent factors that needed to be considered
in determining what was truly in the best interests of children of divorce. As a result, the
courts began to turn to social workers and mental health professionals to assist them in
assessing the psychological and developmental aspects involved in custody cases anad in
determining which parent or custodial arrangement would best meet the needs of the children
(Keilin & Bloom, 1986; Mason, 1994).

Since the 1970’s, particularly in the United States, there has been a growing
movement toward the establishment of a joint custody preference in custody and access law
(Stamps & Kunen, 1996). However, Chamnas (1981) suggests that, in contested child custody
cases, joint custody is not always a workable option due to the lack of cooperation between

the parents. Further, Mason (1994) argues that changes in law do not necessarily force
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changes in judicial attitudes. In this regard, Derdeyn (1976) suggests that the BIC standard
has traditionally supported the mother’s claim and, as reported by Boyd (1996), mothers
continue to obtain sole custody in approximately 74 percent of cases decided by divorce

courts in Canada.

Legal Perspective

Section 16(1) of Canada’s 1985 Divorce Act empowers judges to determine where
and with whom a child will live, as well as how the parents wili make important decisions
about the child’s future. Although not specifically defined in the Divorce Act, the basic
principle underlying any determination of custody and/or access is that all decisions should
be made in the BIC. Section 16(8) of the Divorce Act states that in making an order under
this section, the court shall take into consideration only the BIC of the marriage as
determined by reference to the condition, means, needs and other circumstances of the child.
The Divorce Act provides some additional guidance as to how the courts should make
decisions relating to custody and/or access in such cases. For example, Section 16(9)
specifies that the court shall not take into consideration the past conduct of any person unless
the conduct is relevant to the ability of that person to act as a parent of a child. Finally,
Section 16(10) notes that the court shall give effect to the principle that a child of the
marriage should have as much contact with each spouse as is consistent with the BIC and, for
that purpose, shall take into consideration the willingness of the person for whom custody is
sought to facilitate such contact. This statement is often referred to as the friendly parent
provision (Stamps & Kunen, 1996). The Divorce Act also provides for the possibility of

different custodial arrangements, including joint custody.
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As noted earlier, however, while the legal principle of the BIC may appear to be
fairly simple and straightforward, the determination of what precisely is in the child’s best
interest is not. In practice, the application of this principle on a case-by-case basis has been

unpredictable, in spite of the fact that the Children’s Law Reform Act (the Act),R.S.0. 1980,

C. 68, sets out a list of specific factors that a judge must consider when making custody

and/or access determinations. The criteria are contained in Section 24(2) of the Act, which

stipulates that,

-..in determining the best interests of the child. ..a court shall consider all the needs

and circumstances of the child including,

a. the love, affection and emotional ties that exist between the child and
(1) each person entitled to or claiming custody of or access to the child,

(i1) other members of the child’s family who reside with the child, and
(iit)  persons involved in the care and upbringing of the child;

b. the views and preferences of the child, where such views and preferences.can be
reasonably ascertained;

c. the length of time the child has lived in a stable home environment;

d. the ability and willingness of each person applying for custody of the child to
provide the child with guidance and education, the necessaries of life and any
special needs of the child;

e. any plans proposed for the care and upbringing of the child;

f. the permanence and stability of the family unit with which it is proposed that the
child will live; and

g the relationship by blood or through an adoption order between the child and each
person who is a party to the application.

Section 24(3) of the Act also goes on to note that past conduct will only be taken into
consideration if it is deemed to be relevant to the person’s parenting ability.

These two statutes then, provide the legal criteria that must be considered by a judge
in Canada in making a determination with regards to the best interests of a child. However,
Canada is currently considering a major overhaul of the Divorce Act and has appointed a

special joint committee to assess the need for a more child-centered approach to farnily law

policies that would emphasize joint parental responsibilities and child-focused parenting
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arrangements based on children’s needs and best interests (Pearson & Gallaway, 1998). In
its recently published report, the committee presents a list of fourteen criteria that they
recommend parents and judges consider in determining the BIC. Several of the items are
carried over from the list specified in the Act and/or in the current Divorce Act. However,
the committee’s list does not include the length of time the child has lived in a stable home
environment, nor the relationship by blood or through adoption between the child and each of
the parties. Both of these items appear in the current list of BIC criteria. In addition, at page
45, the committee recommends that the following factors, which are not included in the
current list of BIC criteria contained in the Act, should be taken into consideration when
making custody and/or access determinations:
- the child’s cultural ties and religious affiliation;
- the importance and benefit to the child of shared parenting, ensuring
both parents' active involvement in his or her life after separation;
-  the ability of the child to adjust to the proposed parenting plans;
- any proven history of family violence perpetrated by any party
applying for a parenting order;

- there shall be no preference in favour of either parent solely on the

basis of that parent’s gender;
- the willingness shown by each parent to attend the required education

session; and
- any other factor considered by the court to be relevant to a particular

shared parenting dispute.
This brief review of the historical and legal perspectives on custody and/or access
practices reveals that the criteria for decision making in this area have not been static in the
past. As well, it suggests that they will continue to change and evolve as the concept of the

best interests of the child is better understood and communicated to all parties involved in a

divorce proceeding.
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It is also worth noting that, while these statutes spell out the key factors that are
considered legally relevant to custody decision, in addition, judges have considerable
discretionary power since they are generally required to consider all relevant factors, which
would compel them to consider any issue deemed to be relevant to the child’s welfare by
social, legal or psychological standards. As well, there is nothing in these laws that stipulates
what weight each factor should be given. Critics of the BIC test claim that it is too vague and
elusive; that it is merely a general principle and gives no indication of the degree of attention
that should be paid to the child’s needs (Derdeyn, 1976; Mason, 1994). Charnas (1981),
suggests that it is not a lack of guidelines or criteria that confounds decision making in this
area, but rather, the lack of consistency with which they are applied by the various
professionals involved in custody cases. Charnas (1981) notes that the concept of BIC is not
operationally defined; that it may have different meanings to different groups of
professionals; and, in its broadest scope, includes almost every social, psychological and
physical aspect of a child’s life. It is for this reason that the courts have increasingly looked
to mental health professionals for input in the resolution of custody and access disputes.

Psvychological Perspective

One of the earliest attempts by psychologists to address the issue of child placement
in custody and access disputes was the work of Goldstein, Freud and Solnit (1973). In their
text, Beyond the Best Interests of the Child, they advanced a model that introduced the
concept of the ‘psychological parent’ and set out specific guidelines for legal decision-
making in custody and access cases (Goldstein et al., 1973). The psychological parent is
described as the most appropriate adult to parent the child, regardless of whether that person

is the natural parent, the mother, or the father. They recommended exclusive control by the
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custodial parent and emphasized the importance of the psychological well being of the child.
The model held that in order to protect the child’s psychological health, the child must be a
member of a family where he or she receives affection on a continuing basis (Goldstein et al.,
1973). Any disruptions of continuity, even periodic court-ordered visitations were viewed as
being detrimental to the child’s psychological development (Goldstein et al., 1973).

Fundamental to the Beyond the Best Interests of the Child model was the

psychological concept of bonding or ‘attachment’. Attachment theory, largely attributed to
the work of John Bowlby, places great importance on the effect of early parent-child
relations on the child’s psychological development and on their ability to form satisfying
relationships later in life (Grusec & Lytton, 198 8). Bowlby suggested that infants have a
predisposition to form a primary attachment relationship with a single, available and
responsive person, that remains more important than other relationships and enables them to
develop a sense of security and confidence in the world around them (Grusec & Lytton,

1988). The Beyond the Best Interests of the Child model gained significant support in the

1970°s and effected a shift in the thinking and decision-making of professionals involved in

custody and access disputes, which at the time was largely guided by the tender years

doctrine (Batt, 1992). However, critics of the Bevond the Best Interest of the Child model
argued that 1t was too simplistic and had the effect of rushing the courts to making a custody
determination, ignoring the larger social environment in which the family system is rooted
(Batt, 1992).

Kurdek (1981) advanced a broader framework from which to view the divorce
process and factors related to the impact of divorce on children’s adjustment. Kurdek (1981)

suggested that divorce needs to be understood in terms of a system of psychological, familial,
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social and cultural contexts within which individual development occurs. Specifically,
Kurdek (1981) noted that these systems involve the values and beliefs surrounding family
life, the stability of the post-divorce environment, the social supports available, the nature of
family interactions, the children’s ability to deal with stress and to cope with change, and the
interactions among these systems. However, Kurdek (1981) acknowledged that it was
difficult to specify which of these systems should be given the most weight and did not offer

specific guidelines for the courts to adopt in making custody and access determinations.

Other researchers began to undertake long-term clinical studies of divorced families
in order to assess the impact of divorce on children’s adjustment and to support emerging
theoretical positions relating to the BIC (e.g. Hetherington, 1985; Wallerstein, 1991).
Wallerstein (1991) argued that it is the quality of the child’s relationship with each parent
that is the most important factor in adjusting to divorce. Hetherington (1985) held that
divorce presents a series of stressful life changes, potentially including changes in economic
status, residence, child care arrangements, family and social relationships, and suggested that
children’s adjustment to divorce could be understood in terms of how quickly and how well
the parents and children adjusted to these family reorganizations. Both Wallerstein (1991)
and Hetherington (1985) emphasized the importance of minimizing hostility and conflict
between the parents and of maintaining the child’s relationship with the non-custodial parent.
Over time, these views began to gain wide acceptance among professionals involved in
custody and access determinations and there began a shift towards the joint custody

preference, which has now become a legislated presumption in many of the United States.

Joint custody is seen as an attractive solution that allows the child to maintain

relationships with both parents, thus helping to diminish feelings of abandonment by the non-

10
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custodial parent and promoting greater cooperation and sharing of child care responsibilities
between the parents and their larger family systems (Fidler, Saunders, Freedman & Hood,
1989). However, as noted by Fidler et al. (1989) studies of the adjustment of children in
various custody arrangements have shown that certain family characteristics have negative
effects on children, regardless of the form of custody. Increasingly, researchers are
suggesting that the benefits of joint custody depend to a great extent on the ability of both
parents to be flexible and cooperative and on their willingness to set aside their own
hostilities and minimize family conflicts (Fidler et al., 1989). Unfortunately, in disputed
custody cases, which often involve difficult to determine issues and complex family
dynamics, these conditions are rarely met and researchers have suggested that joint custody
in such situations may have detrimental effects on the children and lead to higher rates of re-
litigation (Austin & Jaffe, 1990).
Effects of Divorce on Children

As discussed above, while the goal for a judge in a disputed custody and access case
is to make a determination that serves the best interests of the child, there is a lack of
consensus as to the potential negative impacts on children in any given divorce situation.
Considerable research has been conducted examining the effects of divorce on children.
Many studies have reported that children from divorced families experience lower levels of
well-being in terms of scholastic achievement, conduct, psychological adjustment, self-
esteem, social competence and interpersonal relations (Amato & Keith, 1991). A number
theories have been advanced to explain how divorce may produce such effects in children
including father absence, interparental hostility, economic distress, multiple life stresses,

parental adjustment and short-term crisis (Grych & Fincham, 1992). Kalter, Kloner, Schreier

11
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and Okla (1989) found that the parent’s adjustment was the best predictor of children's
adjustment following divorce. Amato and Keith (1991) conducted a meta-analysis of some
92 studies, (including the works of such well-known researchers in this area as Hetherington
and Wallerstein) that compared children living in divorced single-parent families with
children in intact families on various measures of adjustment. Their study focussed on three
factors, which they hypothesized would account for the bulk of negative effects of divorce on
children, namely parental absence, economic disadvantage and family conflict. They
concluded that parental absence may be a factor in children's reaction to divorce; that
differences between children from intact and divorced families are less pronounced when
income is controlled; and that post-divorce conflict between parents is associated with a low
level of well-being among children (Amato & Keith, 1991). Amato and Keith (1991) also
suggested that the long-term consequences of parental divorce might be even more serious
than the short-term emotional and social problems often seen in children of divorce. Thus, if
judges are aware of this research and agree that these factors, and others that have been
studied, are likely to have a negative impact on children of divorce, then one would expect
that they would rate these items as being important in making a determination with respect to
custody in divorce proceedings.

Unfortunately, however, there is a good deal of inconsistency in the literature relating
to the consequences of divorce on children and researchers have reached quite different
conclusions about issues relating to the best interests of the children of divorce (Amato &
Keith, 1991). For example, as noted by Healy, Malley and Stewart (1990), researchers,
Santrock and Warshak (1979) and Peterson and Zill (1986), found that children in divorcing

families exhibited more behavior problems when placed with opposite-sex custodial parents,

12
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yet Lowenstein and Koopman (1978) and Kurdek (1981) found no relationship between
negative adjustment and the sex of the custodial parent (Healy, Malley & Stewart, 1990).
Other researchers have questioned whether the negative effects on children typically
attributed to divorce may be attributed to characteristics present in the family environment
before separation occurs, such as interparental conflict and parenting skills and again, support
for both sides of this hypothesis have been reported (F orehand, Armistead & David, 1997).
As noted by Forehand et al. (1997) different methods of data analysis, use of small non-
representative samples, lack of appropriate comparison groups, time of assessment relative to
the parents' divorce and other factors contribute to the conflicting results. Thus, in the
absence of any real consensus among psychologists on these issues, researchers in this area
have undertaken to examine the importance that judges and other professionals involved in
custody and access cases assign to various factors considered pertinent to the BIC.

Factors Considered Relevant to the BIC

It is also important to realize that not all children are affected in the same way by
divorce and they may react in different ways to different forms of custody. Over the past
several decades, in examining the effects of divorce on children, researchers have looked at
differential child adjustment in post-divorce families from a number of perspectives (e.g.
Kurdek, 1981; Wallerstein, 1991). It has become evident that there are numerous
interdependent factors that should be considered in determining what is truly in the best
interests of children of divorce (Wallerstein, 1991). Research has also shown that in
attempting to predict the adjustment of a child of divorce it is necessary to examine and
assess the nature of the parent-child and parent-parent relationships, the individual

characteristics of the child, the strengths and weaknesses of each parent and the

13



Judges’ Ratings of the BIC Custody and Access Criteria

characteristics of the larger social system in which the family is embedded (Wallerstein,
1991).

Based on this research and drawing as well from statutes setting out the legal basis for
custody and access decision making, Jameson, Ehrenberg and Hunter (1997) developed a set
of criteria deemed to be relevant the BIC. Jameson et al. (1997) then organized these criteria
into an assessment framework, or model, consisting of four scales that incorporate each of
the areas of assessment suggested by Wallerstein (1991). As well, Jameson et al. (1997)
developed best interests of the child questionnaire (BICQ) as a means of assessing the
relative importance that certain sample populations assign to these different areas and to the
individual BIC criteria that comprise them.

Jameson et al. (1997) explain that the first scale is designed to take into account
current findings regarding the importance of variables relating to the relationship between the
parents, such as cooperation and low levels of conflict, in mediating the effects of divorce on
children. Other examples of parent-parent relationship BIC items would include emotional
abuse, physical violence in the parents’ relationship and each parent’s willingness to allow
the child to maintain contact with the other parent (Jameson et al., 1997).

The second scale, the parent-child relationship scale, looks at characteristics of the
child’s relationship with each parent. Items in this scale include sexual or physical abuse at
the hands of a parent, the child’s affection for each parent and the extent of contact with each
parent before and after the separation (Jameson et al., 1997).

According to the model, the third scale emphasizes the needs of the child and thus
contains criteria often seen in legal statutes pertaining to child custody and access, such as

the preferences of the child and the child's emotional, intellectual and health needs. Other

14
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items included in this group relate to issues that have been found to be important to
children’s post-divorce adjustment, such as minimizing disruptions to their daily routine,
education, social and recreational activities during and after the divorce period (Jameson et
al., 1997).

The fourth scale, the qualities and abilities of the parents scale, looks at each parent’s
capacity to meet these various needs of the child. Thus items such as parenting/disciplining
style, understanding of child development, the parent's history of drug, alcohol or childhood
abuse are included in the list of criteria in this area (Jameson et al., 1997). This scale also
encompasses the final area of assessment proposed by Wallerstein (1991), that is, the family's
broader social system, and includes items such as each parent's ability to provide access to
other children of the same age, a stable community environment and the child's extended
family.

However, while Jameson et al. (1997) appear to have developed a comprehensive
model for assessing the BIC, it is not clear whether and to what extent judges may take these
factors into account in deciding on custody and access in the course of divorce proceedings.

Previous Research Involving Judges®’ Ratings of BIC Criteria

As noted earlier, Lowery (1981) conducted a study to examine the importance that
judges assign to various criteria deemed to be pertinent to the BIC. Lowery asked eighty
male U.S. judges to rate 20 items considered pertinent to the BIC and to resporid to an
additional 34 questions relating to these items. Lowery (1981) concluded that judges do
indeed attach greater importance to some factors than to others. As well, Lowery found that
the judges’ ratings of the 20 items clustered around three significant factors. She described

Factor 1 as representing the judge’s assessment of each parent as a responsible, mature adult,
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Factor 2 as reflecting the continuity and diversity of social relationships in the custodial
home, and Factor 3 as representing the wishes of the child (Lowery, 1981). Lowery (1981)
noted that Factors 1, 2 and 3 accounted for 47 percent, 16 percent and 15 percent of the
variance in the ratings, respectively. Lowery (1981) also suggested that there may be some
discrepancies between the legal standards for custody and the standards indicated by
psychological theory and research, such as keeping a young child with the mother and
keeping a child with the parent of the same sex, and she advocated further research to
investigate the specific nature of these differences.

Charnas (1981) conducted a study in which she asked 72 Jjudges and 109 mental
health professionals to review a simulated child custody evaluation in which one parent is
depicted as the 'psychological parent’. The participants were then asked to select the
custodial parent and answer a number of questions relating to why and how they made that
choice. The results showed that both groups of professionals were influenced by the quality
of the parent-child relationship rather than by traditional doctrines of parental fitness or
tender years, or by stereotyped/subjective perceptions (Charnas, 1981). However, as noted
by Charnas (1981), her sample was drawn from the members of a national organization
highly dedicated to issues in child custody and divorce, and may therefore not be
generalizeable.

In a subsequent study conducted by Lowery (1 984), 104 mental health professionals
were administered the same BIC questionnaire that the Judges had completed in her 1981
survey. Lowery (1984) then compared the ratings of the two groups and found that they did
in fact differ in their attitudes about the importance of specific criteria, such as, the child’s

wishes, the need to keep a young child with the mother and/or in a two-parent home, a
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parent’s biological relationship to the child and temporary custody with one parent. Lowery
(1984) concluded that the pattern of differences suggested that judges may tend to emphasize
the objective, practical information that is available to them, such as individual
characteristics of the parents and the contribution each proposes to make to the physical care
and supervision of the child. Lowery (1984) suggested that the challenge for mental heaith
professionals involved in custody and access proceedings is to educate the courts about the
individual needs of the child and to assess which parent’s style of relating to the child would
be most beneficial to the child’s development.

In 1986, Keilin and Bloom asked American mental health professionals working in
the area of custody assessment to rank order a set of 21 items pertaining to the BIC. The 82
participants were also asked to identify those that they judged to be important to deciding on
whether to recommend joint versus sole custody. Reidy et al. (1989) performed a similar
study that compared 146 California judges’ ratings of the same 21 items to those of the
mental health professionals surveyed in Keilin and Bloom’s 1986 study. These studies
showed that, while the two groups agreed on the relative importance of many of the BIC
criteria, psychologists and judges disagreed on the importance of certain factors in deciding
between joint and sole custody. The discrepancies were particularly apparent where there
was some question of potential moral subjectivity, such as when one parent was involved in a
homosexual relationship (Keilin & Bloom, 1986; Reidy et al., 1989).

More recently, researchers have examined the influence of allegations of abuse in
custodial decision-making (Ackerman & Ackerman, 1997; Clark, 1990; Jameson et al., 1997;
Rosnes, 1997; Sorensen et al., 1995). In 1995, Sorensen et al. analyzed actual outcomes in

60 contested custody cases which were adjudicated between September 1988 and October
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