INTRODUCTION

It appears that prior to the thirteenth century,
the making of a will for the disposal of prcperty after
death was essentially an oral act, committed before
witnesses who had to remember the substance of wnat the
testator said, and report on it to the ecclesiastical
authorities. With the advance of the thirteenth century,
the written will was used increasingly to convey the

testator's ultima voluntas. It is the purpose of this

study to establish a general profile of written wills in
later medieval England, from the legal and social
perspectives. Within this broader context, special
reference will be made to women's wills, to show the
practical application of canon and common law rules
pertaining to women's testamentary capacity, and the
special treatment which women's wills received in the lay
courts. It will become apparent that married women were
legally disadvantaged under the common law respecting
testaments. Despite the fact that widows were given full
testamentary capacity under this legal system, the probate
and execution of a widow's will could meet with obstacles
in the lay courts if it could be shown that the document
was drawn up while her husband was still living. The small
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ABSTRACT

It is the intent of this thesis to establish a profile

of wills in later medieval England from the legal and
social perspectives. Special reference is made to women's
wills within the broader context. 1In part, this is be
accomplished by quantitative analysis of certain aspects
of men's and women's wills dated between the early
fourteenth and late fifteen centuries, and contained in

volumes 1 and 2 of Testamenta Eboracensia, edited by James

Raine, and published by the Surtees Socj.ety.1 To
illustrate the procedural aspects of probate and
administration, reference isf made mainly to individual
wills proved and enrolled in the Court of Husting, at
London.2 Examination of married women's testamentary
capacity under common law, and the special treatment which
women's wills received in the lay courts demonstrates
that, with respect to wills, women were at some legal

disadvantage.

lrestamenta Eboracensia. Vol. 1. ed. James Raine.
Surtees Society 4. London, 1836; Vol. 2. Surtees Society
30. London, 1855.

2calendar of Wills Proved and Enroll.d in the Court of
Husting, Londor, 1258-1688. 2 vols. ed. Reginald R.
Sharpe. London, 1889.
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INTRODUCTION

It appears that prior to the thirteenth century,
the making of a will for the disposal of prcperty after
death was essentially an oral act, committed before
witnesses who had to remember the substance of what the
testator said, and report on it to the ecclesiastical
authorities. With the advance of the thirteenth century,
the written will was used increasingly to convey the

testator's ultima voluntas. It is the purpose of this

study to establish a general profile of written wills in
later medieval England, from the legal and social
perspectives. Within this broader context, special
reference will be made to women's wills, to show the
practical application of canon and common law rules
pertaining to women's testamentary capacity, and the
special treatment which women's wills received in the lay
courts. It will become apparent that married women were
legally disadvantaged under the common law respecting
testaments. Despite the fact that widows were given full
testamentary capacity under this legal system, the probate
and execution of a widow's will could meet with obstacles
in the lay courts if it could be shown that the document

was drawn up while her husband was still living. The small
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extent to which women seem to have generally participated
as executors and witnesses in the processes of probate and
administration, will be demonstrated.

This study has been based on a sample of 96
women's, and 146 men's willsl made between the beginning of
the fourteenth, and the end of the fifteenth century, and
found in printed form in the first two volumes of the

Testamenta Eboracensia, edited by James Raine, and

published by the Surtees Society in 1836 and 1855.° All
the wills contained in these works were selected from the
diocesan registry at York. Raine's reputation for accuracy
in transcription, and the wide availability of the volumes
makes this group of wills ideal for study, especially when
it is impractical to consult probate registers. Most of
the wills in my sample are written in Latin, and many of
these contain an admixture of Latin and English. A few
examples are written entirely in English. Difficulties of
translation and interpretation are compoundcd by the use of
abbreviations, and inconsistent spelling in both languages.
It is impossible to know from the printed source alone
whether a testator wrote his will in his own hand, unless
of course he included a statement to verify that he had.

This appears to be rarely the case. For this reason, the

1Hereinafter, referred to as the "York sample”.

2Testamenta Eboracensia, Vol. 1, ed. James Raine,
Surtees Society, 4, lLondon, 1836); Testamenta Eboracensia,
Vol. 2, ed. James Raine, Surtees Society, 30, (Lonacon,
1855).
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subject of lay literacy will not be discussed in this
paper. The great majority of the wills used for this
study, was made by members of knightly and merchant
families. Only a very few examples were made by tradesmen
and their wives and widows. As these volumes of the

Testamenta Eboracensia contain little supporting

documentation which sheds light on the procedural aspects
of probate and administration, it was necessary to consult
other sources. In the main, references will be made to
illustrative examples from the two volumes of the Calendar

of Wills Proved and Enrolled in the Court of Husting,

London, 1258-1688, edited by Reginald Sharpe, and published

in 1889.3  These records pertain to procedure in a borough
court, and illustrate some aspects of the treatment of
women's wills in this venue. Aspects of procedure in the
courts Christian are found in the collection of Englisp
conciliar canons and synodal statutes, edited by F.M. '
Powicke and C.R. Cheney.4

From the church's point of view, the primary
purpose of the will was to allow the testator to leave
instructions respecting the disposal of his property after
death for charitable purposes, and for the benefit of his

soul. Since the donation of alms was a spiritual concern,

3calendar of Wills Proved and Enrolled in the Court of
Husting, London, 1258-1688, 2 vois., ed. Reginald R. Sharpe,
(London, 1889).

4councils and Synods With Other Documents Relating to
the English Church, Vol. 2, parts 1, and 2, eds. F.M.
Powicke and C.R. Cheney, (Oxford, 1964).




the church courts claimed jurisdiction over all
testamentary matters. In principle, the common lawyers
agreed with this. However, common law rules respecting the
disposal of property, and the proprietary rights of certain
persons sometimes caused the lay courts to interfere in the
church's jurisdiction. Although the collection of debts
which had been proved and acknowledged in the testator's
lifetime were considered a testamentary matter, to be
settled in the church courts, unproved and unacknowledged
debts, of which the testator was the debtor or the
creditor, were not, and had to be collected through the lay
courts. Despite the fact that the church gave all women
full testamentary capacity, cases involving the validity of
women's wills, and the disposal of marital property by the
married testatrix were tried in the lay courts, on the
grounds of the severe restrictions which the common law
placed on the married woman's testamentary capacity, and
her rights respecting marital property. The common law did
not allow the devise of land held in lay fee. However it
was the custom in many boroughs to allow the free or
restricted devise of borough lands and tenements.
Consequently, borough courts directly challenged the
church's claim to probate of wills by carrying out their
own second probate where devise of borough lands and
tenements were involved.

At the end of the twelfth century, the deceased's

goods and chattels, along with his claims and liabilities,




fell to the heir by right. The heir was the testator's
personal representative, and it appears that the
testamentary executor had a relatively unimportant role,
probably as a supervisor. By the beginning of the
fourteenth century, their positions had reversed:
essentially, the executor had acquired the legal position
of the testator's personal representative. The gradual
expansion of the executor's powers of representation,
within this period, and later, caused the office to become
burdened with costly and time-consuming responsibilities
which appointed executors were not always eager to accept.
At the same time, taking up the office provided dishonest
individuals with opportunities for making a personal profit
out of the deceased's estate. Consequently, variouc
safequards had to be built into canon law respecting the
procedures of probate and administration in order to
protect the testator's personal property, and to ensure
that his intentions would be carried out.

One of the most obvious characteristics of late
medieval English wills is the large number and variety of
bequests which they contain. Instructions pertaining to
the disposal of goods and cash sums are often quite
detailed. It is impossible within the scope of this study
to analyse every type of bequest. Some of the difficulties
involved in trying to do so are discussed in Chapter V.
Bequests in connection with burial and funerary observances

are discussed, since it appears that there was a growing




interest in the details of these uwrrangements after the
middle of the thirteenth century.5 Generally, scholars
have devoted most of their attention to pious and pro anima
bequests, and have tended to neglect bequests of a more
private nature. Some of the reasons for this are discussed
also in Chapter V. Using the evidence of conditional
bequests, and comparison of paired husbands' and wives'
wills, I have attempted to provide some insight into the
nature of personal relationships between testators and
individual beneficiaries, and motives for private, personal

gift-giving.

SMichael M. Sheehan, The Will in Medieval England, The
Pontifical Institute of Medieval Studies, Studies and Texts

6, (Toronto, 1963), 258.




I. TESTAMENTARY CAPACITY OF WOMEN

The common law gave full proprietary rights to widows
and unmarried women of adult age. Under either of these
conditions, a woman was free to own property and to

alienate it by making a gift or sale inter vivos, or to

dispose of it by will.l o0On the other harnd, the common law
severely restricted the proprietary rights and testamentary
capacity of the married woman. Underlying the rules
regarding the real property of married persons was the
principle that a husband's and wife's lands were separate

and were to be treated as such.2 With certain exceptions

l*Mulier eciam sui juris testamentum facere."
Tractatus de legibus et consuetudinibus regni Anglie qui

Glanvilla vocatur, ed. and trans. G.D.G. Hall, (London,
1965}, 7.5, BO; Bracton also referred to the profits of
dower lands which the widow was free to dispose of:
"Mulier vero quae sui juris extiterit testamentum facere
poterit, sicut alia quaevis persona, et disponere de rebus
suis et fructibus in dote sua extantibus, sive separati
sint a solo sive non, quod quidem olim facere non potuit,
sed nunc potest, sed de gratia." Henry de Bracton, De
legibus et consuetudinibus Angliae, 4 vols., ed. George E.
Woodbine, and trans. Samuel E. Thorne, 2: fol.60, 173-179.
Disposal of the profits of dower lands was allowed by the
Provisions of Merton (1236): "Item, omnes vidue de cetero
possunt legare blada sua de terra sua..." Statutes of the
Realm 1225-1713, 46 vols., ed. W.E. Raitby, (London:
Record Commission, 1810-1828), 1: c¢.2, 25.

2The notion of separate real property in marriage is
discussed in some detail by Charles Donahue, "What Causes
Fundamental Legal Ideas? Marital Property in England and
France in the Thirteenth Century," Michigan Law Review 78,
no.l (1979), 64-66.




no one had the power to dispose of lands by will.3 But in
the common law treatises of the thirteenth century the
notion of separateness respecting a husband's and wife's
personal property is not obvious. Several passages
respecting the married woman's capacity to own and alienate
personal property seem ambiguous. Consequently, the
questions arise as to whether the married woman could own
goods and chattels and whether she had the power to
alienate them. in Glanville, the brief remarks respecting
women's testamentary capacity are not helpful: the married
woman is under her husband's potestas and cannot make a
will of her husband's property without his permission.4 ye
are not told that she cannot own property or dispose of it
freely in this way. It is reasonable to suppose that the
wife was capable of owning personal property such as things

which she received as gifts (not from her husband) and

3A1though a testator could not make an heir to real
property of the country, the free devise of burgage lands
and tenements was the custom in many English boroughs. In
some boroughs, free devise was opposed (at Barnstable) or
simply not permitted (at Norwich). In other places, some
restrictions applied. For example, the owner might
bzqueath a tenement which he had purchased but not one of
which he was the heir. A noteworthy limitation on free
devise existed at London where a husband was not allowed to
bequeath a tenement to his wife for longer than a life
term. At York, where many of the testators in the sample
of York wills held tenements, no such restrictions existed.
Discussion of the free and restricted devise of English
burgage tenure is found in, Morley de Wolf Hemmeon, Burgage
Tenure in Medieval England, Harvard Historical Studies 20
(Cambridge, 1914), 130-144.

4v5i uero fuerit in potestate uiri constitua, nihil
sine uiri sui auctoritate eciam in ultima voluntate de
rebus uiri sui disponere potest." Glanville, 7.5, 80.



legacies. Otherwise, Bracton's rule that gifts exchanged

between a husband and wife were invalid would make no

sense.5 1t could be inferred from the text that either of
them could exchange gifts with others. What prevented the
wife from making a will disposing of those things which
were hers? Bracton provides a clue: There is no mention
of whose property she could not dispose of. We are told
simply that she cannot make a will without her husband's
consent.® Nevertheless, in Bracton's opinion, it seemed
improper for a husband not to allow his wife to make a will
disposing of the third part of her husband's goods and
chattels which would come to her by right if she survived
him,7 particularly of those items of clothing and other
articles of personal adornment which had been given to her

and could be said o be her own.8 From Bracton's text, we

can gather that the wife could own personal property, the

5W.S. Holdsworth, A History of English Law, 7 vols.,
3rd ed. (Boston, 1923), 3: H racton, 2: fol.29, 97.

6rsi autem fuerit sub potestate viri constituta,
testamenti factionem non habebit absque viri sui
voluntate..." Bracton, 2: fol.60, 179.

7"Verumptamen pium esset et marito valde honestum si
rationabilem divisam uxori sue concessisset, scilicet ad
terciam partem rerum suarum quam viva quidem optinuisset si
maritum suum supervixisset...quod plerique mariti facere
solent, unde merito commendabiles efficiuntur.'" Glanville,
7.5, 80; "...propter honestatem tamen receptum est
quandoque, quod testari possit de rationabili parte quam
habitura esset si virum supervixisset..." Bracton, 2:
fol.60, 179.

8 ..et maxime de rebus sibi datis et concessis ad
ornatum, quae sua propria dici poterunt sicut de robis et
iocalibus." Bracton, 2: fol.60, 179.




res parapherna, bhut the power to alienate it lay with her 10

husband.

It seems that neither Glanville nor Bracton were set
clearly against the ownership of goods and chattels by the
married woman, but in practice the lay courts argued that
only the husband could claim marital property, and
therefore the wife could make no testament.9 By merger of
the wife's identity with that of her husband, he acquired
both her goods and the right to dispose of them. As a
result, the preamble in many widows' wills contains some
statement which confirms the testatrix's widowhood. A
survey of the York sample shows that this is the case. For
example, Maud Eure stated that she was "late the wyfe of
Sir w.lliam Euer, knyght, stonding in my pure wydowhode."10

A woman who declared at the beginning of her will that she

was a vidua, relicta, or formerly the wife of so-and-so was

not merely identifying herself; she was confirming that she
had full testamentary capacity.ll A few married women were
careful to declare that they had obtained their husbands'

permission before the document was drawn up. Elena Barkar

confirmed that she was making her testament with the

9G.J. Turner, ed. Year Books of Edward II, 5 Edward I1I
(Selden Society, 1947),~220-714.

10Testamenta Eboracensia, 30: no.231.

llFor example, Testamenta Eboracensia, 4: nos.27, 40,
66, 282; 30: nos.58, 70, 136, 157.




11
special licence of her husband.l2 yowever, most of the

married testatrices in the York sample made no mention of
having obtained permission.l3 One explanation may lie in
the fact that most of these appointed their husbands
executors, which seems to imply approval. When a wife did
not make her husbtand executor, as in the case of Elena
Barkar, it was probably prudent for her to remark in her
will that she had obtained his permissicn. However, the
lay courts may have required more substantial proof: for a
married woman's will to be admitted to probate by the Court
of Husting at London, the husband had to set his seal to
the document to confirm his prior permission. Without
proof of the husband's approval the executors could run
into trouble when they tried to execute the wife's will and
found themselves answering to the lay courts for carrying
off the husband's goods. 1In 1311, the executors of
Felicia, the wife of Henry Thicke, were accused of taking
Henry's goods. The executors testified that Felicia, lying

in extremis, had made a testament disposing of half of

Henry and Felicia's goods and chattels, with Henry's assent
and permission. The executors had applied to the local
ordinary and the will was proved. With Henry's permission

they then proceeded to make the inventory. Her half was

12vEgo Elena Barkar, uxor Johannis Husband de Wytby,
cum speciali licencia michi a marito meo concessa, compos
mentis, condo testamentum meum in hunc modum." Testamenta
Eboracensia, 4: no.212.

13ror example, Testamenta Eboracensia, 4: nos. 114,
119, 176, 202, 203, 210.



separated and delivered to them, and they completed

administration. But Henry denied that his wife had made
any testament with his permission. Consequently, the court
ruled that since she could not claim property, her will was
invalid.1l4

The canonists were concerned with the fair distribution
of marital property when marriage was ended by declaration
of nullity, separation or death. In their view, decisions
on equitable division, whether they were made directly, or
accessory to decisions in the secular courts, belonged to
the jurisdiction of the ecclesiastical courts.l5 The
jurists admitted that pleas of debts and chattels connected
with matrimony or testaments (excepting cases of debt in
which the debts were not formally recognized in the
lifetime of the testator) belonged to the jurisdiction of
the courts Christian.l6 For the purpose of testaments,
canonists did not recognize the common law distinctions

among the different conditions of women and their ability
or inability to own property and alienate it. All persons
who were not disqualified by some special rule of law, such

as mental incompetence, had the full capacity to make a

l4select Cases of Trespass from the King's Courts 1307-
1399, ed. Morris S. Arnold. Selden Society 100, (London,
1985), 1: 13.8.

15Mjichael M. Sheehan, "The Influence of Canon Law on
the Property Rights of Married Women in England, " Mediaeval
Studies 25 (1963), 110-113.

16G.B. Flahiff, "The Writ of Prohibition to Court

Christian in the Thirteenth Century,"” Mediaeval Studies 6
(1944), 277-278.




1
will to dispose of goods and chattels for the welfare of 3

their souls. In the case of married women, the church
ruled that their competence was a customary right. A canon
was issued by the Council of Lambeth in 1251 to impose the
sentence of excommunication on those who, alone or by
complicity with another, hindered a woman or prevented her
from freely making her testament which was both the lawful
and customary practice.l7 The common law did acknowledge
that very many husbands allowed their wives to make a
testament disposing of those things which could be called

their own.18 some husbands provided well for their wives,
giving them more than the customary third which, in turn,
the wives could dispose of in their own testaments. 1In his

own will, Sir Richard de la Pole wished that the view of
inventory of his and his wife's goods exclude the
adornments of her body and head. No value was to be
applied to them and they were to be specially reserved to

her, in addition to her customary third part.19 je also

17"1tem, statuimus ne quis alicuius solute mulieris
sive coniugate aliene vel proprie impediat vel perturbet seu
impediri aut perturbari faciat vel procuret iustam et
consuetam factionem liberam testamenti. Quod si fecerit,
sciat se excommunicationis innodatum sententia ipso facto."
F.M. Powicke, and C.R. Cheney, Councils and Synods and Other

Documents Relating to the English Church, (Oxford, 1964),

2:1: c.19, 682.

18Gilanville, 7.5.

19+1tem lego et volo quod viso Inventario omnium
bonorum et catallorum meorum et uxoris meae, praeter
ornamenta corporis et capitis sui sibi specialiter sine
precio apponendo reservanda...deinde volo quod Johanna uxor
mea habeat terciam partem omnium bonorum et catallorum
nostrorum..." Testamentcz Eboracensia, 4: no.S8.




bequeathed to her a life interest in various tenements. It 14

is supposed that relations between a husband and wife were

not always friendly, and as a result some husbands had a
less generous disposition: in 1396, Nicholas Dagworth gave

his wife the third part of his gocds "to be quiet."20

Generally speaking, a husband was not obliged to give more
than this. By the custom of some cities, boroughs and
vills, the wife could claim no more than her dower, and the
children might have no claim whatsoever on their father's
goods and chattels. Anything they received was given out
of favour.2l Although a husband might try to keep back his
wife's and children's reasonable thirds altogether, it
could only be a temporary measure. The secular courts
recognized that after the husband's death the widow and
children were entitled to their customary parts of his
goods and chattels, and provided them with a special writ

de rationabili bonorum for their recovery.

Instances of a husband denying his wife permission to
make a will were probably rare. M.M. Sheehan was unable to

discover a single case in which a bishop declared a wife

deceased and intestate.22 1ptestacy was generally regarded

20Testamenta Vetusta, ed. N.H. Nichols, 2 Vols.,
(London, 1826), I: 139, cited by Ann J. Kettle, " 'My Wife
Shall Have It': Marriage and Property in the Wills and

Testaments of Later Medieval England,"” Marriage and
Property, ed. Elizabeth M. Craik (Aberdeen, 1984), 93.

21Bracton, 2: fol.61, 180-181.

22Michael M. Sheehan, "The Influence of Canon Law on
the Property Rights of Married Women...," 120-1zl.



with horror because it implied that a priest had not been 15

present at the deathbed, and so the person had died

unconfessed of his sins.23 rThe man who allowed his wife to
die without making a will probably incurred the shock and
disapproval of his friends and neighbours, and found his
reputation soiled. 1In the first half of the thirteenth
century the church secured the right to distribute the

goods of intestates for the benefit of their souls.24

However, in cases where the deceased was a feme covert, the

lay courts tried to interfere: in 1311, one of the king's
justices ruled that if a wife died intestate, the bishop's
ordinary was not to intermeddle in the matter, because she

had no chattel that was her own in her husband's

lifetime.25 If a man was unwilling to let his wife atone
for her sins and make a testament, then after her death he
might be just as unwilling to hand over goods to the
ordinary for distribution. Perhaps some widowers who
complied with the ordinary were overcome with feelings of
guilt or had succumbed to the pressure of family and
friends. Although Sheehan was unable to identify

positively an example of a husband excommunicated for

23charles Gross, "The Medieval Law of Intestacy,"

Select Essays in Anglo-American Legal History, 3 vols.
(Bostcn, 19555, 3:733.

24p statute of 1357 required the ordinary to commit
administration of the intestate's goods "to the next and
most lawful friends of the dead” who had to make provisions
for his soul and account for them to the ordinary. See
Gross, 3:723-724.

25see n.14.
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impeding the execution of his wife's will, no doubt it

sometimes occurred. In 1295, clerical petitions to the king
included the complaint that, against approved custom,
villeins and freemen were being prevented by their lorus,
and wives by their husbands from making a will out of
movable goods.26

Under common law other disabilities which applied
equally to men and women disallowed gift-giving, and
therefore, the making of wills. A grantor had to be
capable of giving consent to make a gift and certain
individuals were considered unable to do s$0.27 Those
judged to be lunatic or insane, unless they enjoyed lucid
intervals, could not give their consent.28 1t was
Glanville's opinion that persons suffering in mortal
illness were prone to lose both memory and reason, and to
give extravagantly things which they never would have given
away when they were well.29 1In the York wills, male and

female testators frequently affirmed that despite physical

illness, they were mentally sound and had experienced no

26"Item quod nec servi nec liberi per dominos suos, nec
uxores per suos maritos, de bonis mobilibus prohibeantur
testari contra consuetudinum hactenus approbatum..."
Councils and Synods..., 2:2: c.32, 1143.

27"Et regulariter tenendum quod nullus donationem
facere potest qui donationi consentire non possit...”
Bracton, 2: fol. 12, 52.

28n . nec furiosus nec mente captus nisi gaudeat
dilucidis intervallis..." Bracton, 2: fol.l2, 52.

29Glanville, 7:1, 70.



loss of memory.30 gstatements to this effect not only
attested to the competence of the testator to make a will,
but also might forestall disputes over the size and content

of legacies and the testator's choice of beneficiaries.

Interested parties, such as those who were left out of a
will or those who were not going to get what they thought
they deserved, might be keen to see a will suppressed, and
arqgue that the document was drawn up hastily while the
testator was in the throes of mortal illness and not in his
right mind. Lepers who were cast out of the community
could not make gifts.31 Persons who were hard of hearing
could give their consent, but those whc were entirely deaf
or could not speak presented a problam to Bracton, since
some of these could give their consent by nodding or making
gestures.32 However, it was also his opinion that those

who were born deaf and dumb, like idiots, lacked reason.33

30restators used several expressions to declare their
physical and mental state at the time their wills were
made: For example, "Ego...sana mente et corporali fruens

sospitate..." Testamenta Eboracensia, 4: no.196;

"I...beyng hole of mynde and discrecion...” Testamenta
Eboracensia, 30: no.231; "Ego...in bona memoria
existens..." Testamenta Eboracensia, 30: no.ll; "I...hole
in witt and mynde..." Testamenta Eboracensia, 30: no.1l15.
For other variations, see 4: nos.l15, 25, 46, 196, 235, 268;
30: nos.2, 79, 86, 105.

3lvitem donare non potest leprosus extra communionem
gentium positus...”" Bracton, 2: fol.12, 52.

32n1tem surdus qui omnino non audit, secus tamen si
tarde. De muto vero qui omnino loqui non potest illud idem
erit dicendum, possunt tamen consentire secundum quosdam per
signa et per nutum."” Bracton, 2: fol.l2, 52.

33Bracton, 4: fol.436, 356.




Unfortunately, the sample of York wills contains no 18

evidence that any of the testators suffered from either of
these impairments, but there may be some doubt that, in
practice, these disabilities necessarily had a bearing on

the validity of a will written by a testator in his own

hand. Certainly they would have presented an obstacle to

the making of a nuncupative testament. Gifts made by
persons who were under age and under guardianship were
invalid as these persons did not have the full
administration of their own affairs.34 1t is difficult to
ascertain at what age persons were allowed to make a will.
In the canonists' opinion, boys of fourteen years and girls
of twelve were old enough.35 Legal age under common law
was later. It is impossible to know from the wills alone
the exact ages of will-makers, but the majority of women's
wills in the York sample, 85 out of the total of 96, were
made by widows or women with husbands still living; 57 of
the 85 had been succeeded by one or two generations; 38
are known to have had children, and 19 were found to have
had grandchildren. It is unknown whether or not the
remaining 28 of the 85 were succeeded by one or more

generations, since children and grand-children are not

34"gt sciendum quod prohibentur donationem facere omnes
qui generalem et liberam rerum suarum non habent
administrationem, sicut illi minores qui sunt sub tutela vel
cura, et se ipsos regere non norunt..." Bracton, 2: fol.l2,
51.

’°Ww.s. Holdsworth, A History of English Law, 7 vols.
(Boston, 1923), 3:545.




mentioned or cannot be identified. The fact that more than
half the testatrices were widows with children or
grandchildren suggests that most female testators were of a
mature or perhaps advanced age. M. Sheehan observed that
among wills dated prior to the end of the thirteenth
century, examples made by the young are rare.36 Survey of
the York sample suggests that the same is true for the
fourteenth and fifteenth centuries. 1In only 11 cases of
the total 96 wills, no children were mentioned and the
marital status of the testatrix is unknown. Of this group,
10 contained no incidental information that might suggest
whether the testatrix was young or old. In one example it
does seem likely that the testatrix was young and
unmarried: she appointed her father and one sister as
executors. Her bequests consisted only of a few articles
of clothing and a gold ring with an emerald left to her
sisters, a female servant and one other female. There is no
mention of household goods or cash bequests, with the
excepticn of 2s for funerary candles.37 1t is likely that
the testatrix was still living in her father's household.
Yet she cannot have been a minor under canon law: aside

from the fact that she made a will which was proven, she

36Michael M. Sheehan, The Will in Medieval England,
240-241.

37testamenta Eboracensia, 4: no.4.
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also chose her place of burial.38

TABLE 1

MARITAL STATUS OF TESTATRICES IN 96 WOMEN'S WILLS

Married 17
Widowed 55
Unknown if husband is living or deceased 13
Unknown marital status 11
Total 96

TABLE 2

MENTION OF CHILDREN AND GRANDCHILDREN IN 96 WOMEN'S WILLS
ARRANGED ACCORDING TO MARITAL STATUS OF TESTATRICES

Married:
Children not mentioned 9
Children mentioned 6
Grandchildren mentioned 2
Widowed:

38The canonists did not allow minors to choose freely
their place of burial because they did not have testamentary

capacity. See Sheehan, The Will in Medieval England, n.31,
239.
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Children not mentioned 16
Children mentioned 24
Grandchildren mentioned 15

Unknown if husband was living or deceased:

Children not mentioned 3
Children mentioned 8
Grandchildren mentioned 2

Unknown marital status:

Childre: not mentioned 11

Children mentioned o]

Grandchildren mentioned 0
Total 96

While the fear of intestacy and the canon law tended to

protect the wife's right to make a will, any such right

was denied under common law. If a married woman's will was
admitted to probate in the church courts, the lay

would refuse to recognize the executors.39 aAs we shall
see, even the will of a widow could be challenged in the

lay courts on the grounds that it was made while her

husband was still living, and without his express
permission. The fact that a woman's will had been admitted

to probate in a church court was no guarantee that her

39Robert E. Rodes, Lay Authority and Reformation in the
English Church, Edward 1 to the Civil War (Notre Dame,

1982), 48.




executors would not find suits brought against them in the

lay courts in connection with the will's validity.



II. Executors

I

At the beginning of the fourteenth century, when
the earliest wills in the sample were written, the
testamentary executor had acquired the essential features
of his legal position as personal representative of the
deceased: he received the dead man's goods and chattels
and represented him regarding claims and liabilities. He
also had a right to the residue.l The gradual expansion
of the executor's powers, which took place from the end of
the twelfth century, occurred at the expense of the heir.
Probably in most cases, this was an advantage to the
testator who could reassure himself that he would be
represented by trusted parties whom he had carefully
chosen, and who could be relied upon to carry out the
provisions of his last will. 1In earlier days, when goods
and chattels fell to the heir of the land by right,
perhaps the fate of the last will was less certain in the
mind of the testator, for a man could not choose his heir
or remove (by legal means) an unscrupulous one who might

meddle with his will or suppressed it for his own

lrobert Caillemer, "The Executor in England and on the

Continent,'" S5elect Essays in Anglo-American lLegal History,
ed. Association of American Law Schools (Boston, 1909;
rpt., Frankfurt, 1968), 3: 752; Holdsworth, 3: 583-584.

23




24

purposes.

In the last quarter of the twelfth century the
legal position of the executor, when compared to that of
the heir, was weak. In the Asuize of Northampton (1176),
goods and chattels along with the immovable property
passed to the heirs of deceased free-holders. In turn, the
heirs were supposed to distribute the movables. There 1is
no mention of a third party to the transaction.2 1,
Glanville (1188), the appointment of executors is
mentioned, but the separate areas of responsibility
belonging to the heir and the executor seem vague; there
is no specific mention of goods and chattels being passed
on to either of them. However, the text suggests that a
shift away from the heir's full responsibility was
beginning to take place. The executors ought to be those
whom the testator chose for the purpose, and to whom he
entrusted the administration.3 I1f the executor did not
receive the goods and chattels, and presumably he did not,
he probably acted in the capacity of a supervisor,

compelling the heir to pay out the legacies and carry out

2vTtem si quis obierit francus-tenens, haeredes
ipsius...catalla sua habeant unde faciant divisam
defuncti..." in William Stubbs, ed., Select Charters and
Other Illustrations of English Constitutional History, 9th
ed., ed. H.W.C. Davis (Oxford, 1913), c.4, 179.

3“Testam§nti autem executores esse debent quas testator
ad hoc elegerit et quibus curam ipsam commiserit.”" Tractatus

de legibus et consuetudinibus regni Anglie qui Glanviila
vocatur, trans. and ed. G.D.G. Hall (London, 1965), 7.6.
The editor translated curam as "business", but I believe
that "administration" conveys the better meaning.




the instructions in the will. The assertion that "Heirs

are bound to observe the testaments of their fathers and

ancestors"4 geems to imply that heirs were not to meddle
with wills or interfere with their execution in any way.
Perhaps it meant also that the heir distributed legacies,
which is likely the case if he received the goods and
chattels.> As before, the heir was accountable for the
testator's debts,b even to the extent of paying out of his
own property what his inheritance could not cover.?/
However, by the second decade of the thirteenth
century, the heir had lost to the executor the right to
receive the goods and chattels of the deceased. 1In the
Great Charter (1215), the movable goods of a man who held
a lay fee of the Crown and who also was indebted to the
Exchequer, after his death, were liable to seizure by the
king's officials to the assessed value of the debt. It
seems to have been taken for granted that afterwards the

residue was to be handed over to the man's executors to

4vTenentur quoque haeredes testamenta patrum suorum et
aliorum antecessorum seruare, et eorum debita acquietare."”
Glanville, 7.5.

5As the testator cannot dispose of any of his chattels
without the heir's consent, excepting for the payment of
debts, it is likely that the goods and chattels were
destined to pass to the heir. See Glanville, 7.8.

6Glanville, 7.5 (See n. 6 above).

7nsi vero non sufficiant res defuncti ad debita
persolvenda, tunc quidem heres ipse defectum ipsum de suo
tenetur adimplere." Glanville, 7.8.
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